JSW-BPSL saga: Let it be or let it go

Beyond legal infirmities, Supreme Court’s recent order
raises systemic concerns. The finality and predictability
of resolution process will be severely undermined
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THE RECENT SUPREME Court judgment
in thematter of [SW Steel’sacquisition of
Bhushan Powerand Steel Limited (BPSL)
has delivered a significant setback to the
Insolvency and Bankruptcy Code (IBC).
More than fouryears ago, [SW acquired
BPSLthrough the [BC process by paying
19,700 crore to banks,employees,oper-
ational creditors,and statutory authorit-
ies. Yet,on appeal bytheerstwhile promo-
ters challenging the National Company
Law Appellate Tribunal’s (NCLAT) order,
the Supreme Court overturned [SW's
acquisitionand directed theliquidation of
BPSL.Notably,the courtinvoked its extra-
ordinary powers underArticle 142 of the
Constitution, which empowers it to do
“complete justice”between the parties.

The Supreme Court’s primaryreasons
appear toinclude delays bythe Resolution
Professional (RP) in completingthe statut-
orilytime-bound process; allegedinadeq-
vacyofthe RP’s examinationof [SWselig-
ibilityunder Section29Aofthe IBC; failure
to prosecute the erstwhile promoters for
suspect transactions preceding insolven-
cy; and the purportedly non-commercial
mannerin which lenders exercised their
discretion. However, on a close examina-
tion of the public record, these grounds
appeareitherlegally insufficient, inaccu-
rate, or irrelevant. Indeed, the Supreme
Court’s order arguably violates several
well-established principles of law.

Avital legal principle repeatedlyaftir-
medbythe Supreme Court is the primacy
of the commercial wisdomofthe Comm-
itteeof Creditors(CoC) in the 1BC process.

READ TO LEAD

In the BPSL matter, the Enforcement
Directorate had attached the company’s
assetsforviolations allegedly committed
by the erstwhile promoters, While |SW
sought legal remedies to lift the attach-
ment, the CoC, recognising the value-
destructive effect of the attachment,
exercised its discretion to extend the im-
plementation timeline forthe resolution
plan. The Supreme Court’s order effec-
tively nullified this commercial decision,
relying ona technical read-
ing that the CoC could not

oxically,even assuming somemerit inthe
concerns raised, Article 142 should have
been usedtopreserve, not destroy, the cor-
porate debtor—to save it from corporate
death, consistentwith the IBC’s objective
ofrevival overliquidation.

One of the fundamental tenets of our
comumon lawsystemis the principleofna-
tural justice, which imposes a duty on
courts to ensure no party is condemned
unheard. A review of the orders of the
lower tribunals reveals that
several critical findings in

actasabodyoncethe plan  |f the judiciary fails  the Supreme Court’s judg-
hadreceived NCLT appro- to protect the ment—such as the alleged
val. However, the court app- basic architactons delays in the resolution
earsto have overlooked that 2 process,the supposedinad-
the NCLT-approved resolu- of the IBC, there is equacy of diligence regard-
tion plan itself expressly a real risk of ing [SW’s eligibility, and
conferred such power on reverting to the purported nondisclosures—

the lenders.

Furthermore, the invo-
cationofArticle 142 in this
context was arguably
unwarranted. The powerto
do “complete justice” is
rarely exercised and is traditionally rese-
rved forextraordinary circumstances—
suchasinenvironmental cases,politically
sensitive disputes (e.g. the Ayodhya judg-
ment), and mass torts (e.g.the Bhopalgas
tragedy)—where legal gaps would other-
wise produce manifestly unjust outco-
mes.Inthe BPSLcase, Article 142 hasbeen
employedto send aviable, profitable com-
pany employing thousands into liquida-
tion on whatappear tobe hyper-technical
and factually debatable grounds. Parad-
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pre-IBC regime of
the Sick Industrial
Companies Act

were neither argued before
thelower forums or pressed
before the Supreme Court.
Neither the RP and the CoC
nor [SW was given notice
that the Supreme Court
would adjudicate these matters, thereby
depriving them of an opportunity to
defend theirconduct. Itis disconcerting
that the court arrived at factually con-
tentious and arguably erroneous conclu-
sionswithout hearingallaffected parties.

Beyond these legal infirmities, the
apex court’s order raisesbroadersystemic
concerns.Iftheliquidation orderisimple-
mented, lenders—predominantly public
sector banks—will likely have to return
over ¥19,000 crore in recoveries, poten-

tiallyreclassifyingthe companyasa non-
performing asset and reinstating over
¥47,000 crore in bad loans. JSW'’s sub-
stantialinvestments inplantand machin-
ery would need to be refunded, while
thousandsofemployees,contractors,and
counterparties could face job losses and
commercialdisruption.

The implications for the IBC ecosys-
tem are grave. The finality and pre-
dictability of the resolution process willbe
severely undermined, discouraging
prospective bidderswhowill price in this
legal uncertainty with harder bargains
and lower bids. Bank recoveries and
employee claims may suffer asa result.
Worse still, promoters may be embold-
ened to game the process through pro-
tracted litigation and procedural delays,
undermining theverypurposeof the IBC.

The IBC has been a notable success of
the current government'sreformagenda.
However, its effective functioning depen-
dsnotonlyon legislative and executiveac-
tionbut alsoonjudicial restraint and vig-
ilance in upholding its core principles. In
fairness, thisis exactly what the Supreme
Court has consistently done vis-a-vis the
IBC,especiallyin itsinitial years. However,
if the judiciary fails to protect the basic
architecture of the IBC, thereis a real risk
of reverting to the pre-IBC regime of the
Sick Industrial Companie sAct,wherecor-
porate distress was endemic, recoveries
were minimal, and resolution lay at the
mercy of defaulting promoters.
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