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Corporate & SCRA

 V The Ministry of Corporate Affairs (‘MCA’) has notified the Companies (Share Capital and 
Debentures) Amendment Rules, 2020 on June 5, 2020. The Notification inter alia provides the 
following relaxations to companies:
 i. Startup companies (as defined under the relevant Government notification is-

sued by the Department of Promotion of Industry and Internal Trade, Ministry of 
Commerce and Industry) may issue sweat equity shares up to 50% of their paid-up 
capital for a period of 10 years from the date of their incorporation or registration. 
Previously, this relaxation was allowed for a period of 5 years only; and

 ii. Listed companies issuing privately placed debentures are no longer required to, on 
or before April 30 each year, invest or deposit minimum 15% of the amount of its 
debentures maturing during the financial year (April 1 to March 31).

 V Pursuant to Rule 6(1)(a) of the Companies (Appointment and Qualification of Directors) 
Rules, 2014, individuals appointed as independent directors as of October 22, 2019 are required 
to apply for inclusion of their names in the data bank of independent directors maintained in 
accordance with the Companies Act. The MCA on June 23, 2020 has increased the time period 
for complying with this requirement to 10 months (instead of 7 months) from October 22, 2019.

 V The Ministry of Micro, Small and Medium Enterprises, by way of its Notification dated June 
1, 2020, has introduced new criteria for classification of micro, small and medium enterprises, 
under the Micro, Small and Medium Enterprises Development Act, 2006, on the basis of (a) 
investment by enterprises in plant and machinery or equipment; and (b) their turnover in the 
manner set out below. Previously, the criteria was separate for enterprises in the manufacturing 
sector and those in the services sector and was only on the basis of investment in plant machin-
ery or equipment – pursuant to this amendment, the criteria for classification has been harmo-
nized for enterprises in both these sectors. The new criteria for classification of micro, small and 
medium enterprises pursuant to the Notification are as follows:
 i. Micro enterprises: investment in plant and machinery or equipment up to ₹ one 

crore and turnover up to ₹ five crore;
 ii. Small enterprise: investment in plant and machinery or equipment up to ₹ 10 

crore and turnover up to ₹ 50 crore; and
 iii. Medium enterprise: investment in plant and machinery or equipment up to ₹ 50 

crore and turnover up to ₹ 250 crore.
This Notification has come into effect from July 1, 2020.

 V Please refer to our Client Alerts dated April 17, 2020, May 15, 2020 and May 20, 2020 (click on 
blue date to access on our website) for other key Corporate updates.

Foreign Exchange

 V Reserve Bank of India (‘RBI’) has by its Circular dated April 15, 2020, revised the investment 
limits for foreign portfolio investors (‘FPIs’) in Government Securities (‘G-secs’) for the finan-
cial year (‘FY’) 2020-2021 as follows:
 i. The limits for FPI investment in G-secs and State Development Loans (‘SDLs’) re-

mains unchanged at 6% and 2%, respectively, of outstanding stocks of securities 
for 2020-21;

 ii. All investments by eligible investors in the specified securities will be under the 
Fully Accessible Route (‘FAR’) from the effective date. Further, all existing FPI in-
vestments in specified securities will be under the FAR and the calculation of out-
standing stock of G-secs and utilization levels of limits under the Medium Term 
Framework has accordingly been adjusted;

 iii. The allocation of incremental changes in the G-Sec limit (in absolute terms) over 
the two sub-categories – ‘General’ and ‘Long-term’ – will be retained at 50:50 for 
the FY 2020-21; and

 iv. The entire increase in limits for State Development Loans (in absolute terms) has 
been added to the ‘General’ sub-category of SDLs.

The revised limits (in absolute terms) for corporate bonds for the FY 2020-21 are:
 i. Current FPI limits: ₹ 3,17,000 crore;
 ii. Revised limit for the half year April-September 2020: ₹ 4,29,244 crore; and
 iii. Revised limit for the half year October 2020-March 2021: ₹ 5,41,488 crore.

 V Certain Relaxation to Startups 
for Issuing Sweat Equity and 
Listed Companies for Issuing 
Privately Placed Debentures 

 V Companies (Appointment and 
Qualification of Directors) 
Third Amendment Rules, 
2020 

 V New Criteria for Classification 
of Micro, Small and Medium 
Enterprises 

 V Other Key Developments 

 V Revision of FPI Investment 
Limits in Government 
Securities 

公司 & SCRA

  公司事务部（' MCA'）已于 2020 年 6 月 5 日通知了 2020 年公司（股本和债券）修订规则。

该通知除其他内容外，还为公司提供了以下条件放宽：

  请参阅日期为 2020 年 4 月 17 日，2020 年 5 月 15 日和 2020 年 5 月 20 日的客户警报（单击

蓝色日期以访问我们的网站）以获取其他关键的公司更新。

创业公司（根据商业和工业部工业和内部贸易促进部发布的有关政府通知的定义）可

以在公司成立或注册后的 10 年内（过去只有 5 年）发行不超过其实收资本 50％的劳

务股本。

发行私人债券的上市公司不再需要在每年的 4 月 30 日或之前，将其在该财政年度（4

月 1 日至 3 月 31 日）到期债券的至少 15％的金额投资或存储。

i.

ii.

对发行劳务股票的初创公司和

发行私人债券的上市公司有所

放宽

  根据 2014 年度《公司规则》第 6（1）（a）条（董事的任命和资格），自 2019 年 10 月 22 日起，

至 2019 年 10 月 22 日被任命为独立董事者， 必须根据公司法案规定申请将该人姓名填报至独立

董事数据库中。2020 年 6 月 23 日的 MCA 将对此项规定的合规期限从 2019 年 10 月 22 日起延

长到 10 个月期限（之前是 7 个月）。

2020 年公司（董事的任命和资

格）第三修正案

其他主要更新条目

修改 FPI 对政府证券的投资

限制

中小企业分类的新标准   微型和中小型企业部在 2020 年 6 月 1 日的通知中，在 2006 年度《微型，中小型企业发展法》下，

根据下列条件，引入了新的微型和中小型企业分类标准。 （a）企业在厂房，机器或设备上的投资； （b）

营业额，分类标准如下列。以前，对于制造行业的企业和服务行业的企业，标准是分开的，并且仅

基于对工厂机械或设备的投资 – 根据此修正案，对这两个行业的企业的分类标准进行了统一 。 根

据通知对微型，中小型企业进行分类的新标准如下：

微型企业：对工厂和机械或设备的投资不超过 1 千万卢比，营业额不超过 5 千万卢比；

小型企业：对工厂和机械或设备的投资不超过 1 亿卢比，营业额不超过 5 亿比；和

中型企业：对工厂和机械或设备的投资不超过 5 亿卢比，营业额不超过 25 亿卢比。

i.

ii.

iii.

该通知自 2020 年 7 月 1 日起生效。

FPI 在 G-sec 和国家发展贷款（'SDLS'）中的投资限额分别保持不变，分别为

2020-21 年已发流通在外股本总量的 6％和 2％；

自生效之日起，合格投资者对指定证券的所有投资将处于完全可及路线（'FAR'）之下。

此外，所有现有的对特定证券的 FPI 投资都将在 FAR 下，并且相应调整了中期框架

下未偿还的 G-sec 存量和限额使用水平的计算；

2020-21 财年，“一般”和“长期”这两个子类别的 G-Sec 限制（绝对值）的增量

更改分配将保持在 50:50；和

国家开发贷款限额的全部增加（绝对值）已添加到 SDL 的“常规”子类别中。

i.

ii.

iii.

iv.

当前的 FPI 限制：3,170 亿卢比；

2020 年 4 月至 9 月半年的修订上限：429，244 千万卢比 ; 和

i2020 年 10 月至 2021 年 3 月半年的修订上限：5,41,488 千万卢比。

i.

ii.

iii.

外汇管理

  印度储备银行（RBI）在其 2020 年 4 月 15 日的通函中修改了 2020-2021 财政年度（'FY'）

中外国证券投资者（'FPI'）中对政府证券（'G-secs'）中的投资限额如下：

2020-21 财年公司债券的修订限额（绝对值）为：

2020 年 6月
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Corporate & SCRA

 V The Ministry of Corporate Affairs (‘MCA’) has notified the Companies (Share Capital and 
Debentures) Amendment Rules, 2020 on June 5, 2020. The Notification inter alia provides the 
following relaxations to companies:
 i. Startup companies (as defined under the relevant Government notification is-

sued by the Department of Promotion of Industry and Internal Trade, Ministry of 
Commerce and Industry) may issue sweat equity shares up to 50% of their paid-up 
capital for a period of 10 years from the date of their incorporation or registration. 
Previously, this relaxation was allowed for a period of 5 years only; and

 ii. Listed companies issuing privately placed debentures are no longer required to, on 
or before April 30 each year, invest or deposit minimum 15% of the amount of its 
debentures maturing during the financial year (April 1 to March 31).

 V Pursuant to Rule 6(1)(a) of the Companies (Appointment and Qualification of Directors) 
Rules, 2014, individuals appointed as independent directors as of October 22, 2019 are required 
to apply for inclusion of their names in the data bank of independent directors maintained in 
accordance with the Companies Act. The MCA on June 23, 2020 has increased the time period 
for complying with this requirement to 10 months (instead of 7 months) from October 22, 2019.

 V The Ministry of Micro, Small and Medium Enterprises, by way of its Notification dated June 
1, 2020, has introduced new criteria for classification of micro, small and medium enterprises, 
under the Micro, Small and Medium Enterprises Development Act, 2006, on the basis of (a) 
investment by enterprises in plant and machinery or equipment; and (b) their turnover in the 
manner set out below. Previously, the criteria was separate for enterprises in the manufacturing 
sector and those in the services sector and was only on the basis of investment in plant machin-
ery or equipment – pursuant to this amendment, the criteria for classification has been harmo-
nized for enterprises in both these sectors. The new criteria for classification of micro, small and 
medium enterprises pursuant to the Notification are as follows:
 i. Micro enterprises: investment in plant and machinery or equipment up to ₹ one 

crore and turnover up to ₹ five crore;
 ii. Small enterprise: investment in plant and machinery or equipment up to ₹ 10 

crore and turnover up to ₹ 50 crore; and
 iii. Medium enterprise: investment in plant and machinery or equipment up to ₹ 50 

crore and turnover up to ₹ 250 crore.
This Notification has come into effect from July 1, 2020.

 V Please refer to our Client Alerts dated April 17, 2020, May 15, 2020 and May 20, 2020 (click on 
blue date to access on our website) for other key Corporate updates.

Foreign Exchange

 V Reserve Bank of India (‘RBI’) has by its Circular dated April 15, 2020, revised the investment 
limits for foreign portfolio investors (‘FPIs’) in Government Securities (‘G-secs’) for the finan-
cial year (‘FY’) 2020-2021 as follows:
 i. The limits for FPI investment in G-secs and State Development Loans (‘SDLs’) re-

mains unchanged at 6% and 2%, respectively, of outstanding stocks of securities 
for 2020-21;

 ii. All investments by eligible investors in the specified securities will be under the 
Fully Accessible Route (‘FAR’) from the effective date. Further, all existing FPI in-
vestments in specified securities will be under the FAR and the calculation of out-
standing stock of G-secs and utilization levels of limits under the Medium Term 
Framework has accordingly been adjusted;

 iii. The allocation of incremental changes in the G-Sec limit (in absolute terms) over 
the two sub-categories – ‘General’ and ‘Long-term’ – will be retained at 50:50 for 
the FY 2020-21; and

 iv. The entire increase in limits for State Development Loans (in absolute terms) has 
been added to the ‘General’ sub-category of SDLs.

The revised limits (in absolute terms) for corporate bonds for the FY 2020-21 are:
 i. Current FPI limits: ₹ 3,17,000 crore;
 ii. Revised limit for the half year April-September 2020: ₹ 4,29,244 crore; and
 iii. Revised limit for the half year October 2020-March 2021: ₹ 5,41,488 crore.
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 V The Circular dated May 24, 2019, issued by the RBI required FPIs to invest at least 75% of their 
committed portfolio size (‘CPS’) under the Voluntary Retention Route (VRR) within 3 months 
from the date of allotment of the CPS. By way of Circular dated May 22, 2020, due to disruptions 
caused by the COVID-19 pandemic, the RBI has granted an additional period of 3 months to FPIs 
that were allotted investment limits between January 24, 2020 (the date of reopening of allot-
ment of investment limits) and April 30, 2020, to invest 75% of their CPS. It is pertinent to note 
that for the FPIs who avail such additional time, the retention period for investments (commit-
ted by them at the time of allotment of investment limit) would be reset to commence from the 
date that such FPI invests 75% of its CPS.

 V The Government has issued Press Note 3 (2020 Series) dated April 17, 2020 for review of 
Foreign Direct Investment (‘FDI’) Policy prescribing that any foreign investment by or from 
an entity of any country which shares its land border with India (China, Bhutan, Nepal, Paki-
stan, Bangladesh and Myanmar) (‘Neighbouring Country’) or where the beneficial owner of 
an investment into India is situated in, or is a citizen of, any Neighbouring Country, can only 
be made with prior approval of the Government. The Press Note also states that any transfer 
(whether direct or indirect) of any current or future FDI in any Indian entity, which results 
in the beneficial ownership being transferred to any such person of a Neighbouring Country, 
would be subject to the approval of the Government. The corresponding amendment to the For-
eign Exchange Management (Non-Debt Instruments) Rules, 2019 (‘NDI Rules’) has been made 
on April 22, 2020, making the above noted change in FDI policy effective. Please refer to our 
Client Alert dated April 20, 2020 (click on blue date to access on our website) for more details.

 V RBI has on June 11, 2020 released a discussion paper on governance of private sector banks 
in India, which deals with overall responsibility of the board of directors, qualification and se-
lection of board members, composition of the board of director and its committees, tenures of 
whole-time directors and CEOs, and various other governance related topics. RBI had invited 
comments from the public on this discussion paper until July 15, 2020.

 V Please refer to our Client Alert May 12, 2020 (click on blue date to access on our website) for 
details regarding the amendments made to the NDI Rules on April 27, 2020.

Capital Markets

 V The Securities and Exchange Board of India (‘SEBI’), has on April 7, 2020, amended the SEBI 
(FPI) Regulations, 2019 for expanding the scope of entities that are eligible to be Category I FPIs 
(‘Cat I FPIs’). Pursuant to this amendment, entities from any country specified by the Central 
Government by an order or by way of an agreement or treaty with other sovereign Govern-
ments would be permitted to register as Cat I FPIs, provided that they are: (a) appropriately 
regulated funds; (b) unregulated funds whose investment manager is appropriately regulated 
and registered as a Cat I FPI and the investment manager undertakes the responsibility of all the 
acts of commission or omission of such unregulated fund; or (c) university related endowments 
of such universities that have been in existence for more than five years. Prior to this amend-
ment, the eligible countries under this sub-category of Cat I FPIs were limited to countries that 
are members of Financial Action Task Force. Shortly after, the Department of Economic Affairs, 
Ministry of Finance, Government of India, by its Order dated April 13, 2020, has notified Mau-
ritius as an eligible country under the provisions of the aforesaid amendment.

 V Based on representations received from market participants and investors to allow transac-
tions in debt securities where redemption amount has not been paid on maturity/redemption 
date (‘Defaulted Debt Securities’), SEBI, by its Circular dated June 23, 2020, has introduced an 
operational framework for transactions in Defaulted Debt Securities, which also prescribes the 
obligations of issuers, debenture trustees, depositories and stock exchanges while permitting 
such transactions.

 V By its Circular dated March 19, 2020, SEBI had relaxed the requirement of maximum time pe-
riod of 120 days between two board meetings or two audit committee meetings of listed entities 
for the period between December 1, 2019 and June 30, 2020. By a Circular dated June 26, 2020, 
SEBI has now extended the above time period till July 31, 2020. However, the requirement to have 
at least four meetings in a year will continue. MCA had earlier by its Circular dated March 24, 
2020 extended the requirement for mandatorily holding a board meeting within the intervals 
of 120 days as required under the Companies Act by 60 days until September 30, 2020, giving 
companies a one time relaxation of a gap of 180 days between two consecutive board meetings.
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  由印度储备银行（RBI）于 2019 年 5 月 24 日发出的通函要求外国证券投资人必须在自分配自

愿担保计划之日起 3 个月内，按照自愿保留路线（VRR）至少投资其承诺投资组合规模（'CPS'）

的 75％。 2020 年 5 月 22 日的通函表示，由于 COVID-19 大流行造成的干扰，印度储备银行对

在 2020 年 1 月 24 日（投资限制分配重新开放日期）和 2020 年 4 月 30 日之间分配的投资限制

的 FPI 将其 CPS 的 75％投资延长了 3 个月的期限。 需要注意的是，对于那些利用这些额外时间

的 FPI，投资保留期（由他们在分配投资限额时所承担）将从该 FPI 投资其 CPS 的 75％之日起重设。

  政府于 2020 年 4 月 17 日发布第 3 号新闻简报（2020 系列），以审查外国直接投资（'FDI'）政策，

规定任何与印度有土地边界的国家 / 地区的实体或来自任何国家 / 实体的任何外国投资（中国，不丹，

尼泊尔，巴基斯坦，孟加拉国和缅甸）（' 邻国 '），或印度投资的实益拥有人位于任何邻国或是任

何邻国的公民，必须事先获得印度政府的批准。新闻稿还指出，任何在印度实体中的当前或未来外

国直接投资的任何转移（无论是直接还是间接），如果导致实益所有权转移到邻国的任何此类个人，

都必须得到印度政府的批准。政府于 2020 年 4 月 22 日对《 2019 年外汇管理（非债务工具）规则》

（'NDI 规则 '）进行了相应修订，使上述外国直接投资政策变更生效。有关更多详细信息，请参阅

日期为 2020 年 4 月 20 日的客户警报（单击蓝色日期以访问我们的网站）。

  印度储备银行已于 2020 年 6 月 11 日发布了一份关于印度私营银行治理的讨论文件，内容涉及

董事会的整体责任，董事会成员的资格和选拔，董事会及其委员会的组成和任期，全职董事和首席

执行官任期，以及其他各种与治理相关的主题。 印度储备银行已邀请公众对此讨论文件发表评论，

评论截止日期为 2020 年 7 月 15 日。

  有关 2020 年 4 月 27 日对 NDI 规则进行的修订的详细信息，请参阅 2020 年 5 月 12 日的客户

警报（单击蓝色日期以访问我们的网站）。

资本市场

FPI 放宽自愿留置途径下债券

投资的时限

外国直接投资制度的变化，以

遏制邻国的投机性接管

印度储备银行关于商业银行治

理的讨论文件

其他主要更新

毛里求斯实体有资格注册为

第一类 FPI

  印度证券交易委员会（'SEBI'）于 2020 年 4 月 7 日修订了 2019 年 SEBI（FPI）法规，以扩

大有资格成为 I 类 FPI（'Cat I FPI'）的实体的范围。根据此修正案，中央政府通过命令，或通过

与其他主权国家政府的条约或协议指定的任何国家的实体，都可以注册为第一类 FPI，但前提是：（a）

受适宜监管的基金；（b）未经监管的基金，但其投资经理受到适当监管并注册为 Cat I FPI，并且

该投资经理承担所有对该基金的委托或不作为的责任；（c）已存在超过五年的此类大学的大学相

关捐赠基金。在此修订之前，属于第一类 FPI 子类别的合格国家 / 地区仅限于属于金融行动工作组

成员的国家 / 地区。此后不久，印度政府财政部经济事务部在 2020 年 4 月 13 日的命令中，已根

据上述修正案的规定将毛里求斯定为合格国家。

违约债券交易的操作框架  根据市场参与者和投资者的陈述，允许 SEBI 在 2020 年 6 月 23 日的通函中引入在到期日 / 赎

回日尚未支付赎回金额的债务证券交易（' 违约债券 '）的交易操作框架，该框架在允许此类交易的

同时还规定了发行人，债券受托人，存托银行和证券交易所的义务。

放宽董事会与审计委员会会议

之间的时间间隔

  SEBI 在其 2020 年 3 月 19 日的通函中放宽了在 2019 年 12 月 1 日至 2020 年 6 月 30 日这段

时间内对上市实体的两次董事会会议或两次审计委员会会议之间最长期限为 120 天的要求。 通过

2020 年 6 月 26 日发布的公告，SEBI 已将上述时间延长至 2020 年 7 月 31 日。但是，每年至少

召开四次会议的要求仍将继续。 MCA 早在其 2020 年 3 月 24 日的通函中将强制性要求将《公司法》

规定的在 120 天之内召开董事会会议的要求延长了 60 天直到 2020 年 9 月 30 日，这为公司提供

了一次性放宽会议间隔的机会，连续两次董事会会议之间最长可以间隔 180 天。

2020 年 6月
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 V Rights Issue
In light of the COVID-19 pandemic, SEBI has, by way of its Circular dated May 6, 2020, pro-

vided certain relaxations under the SEBI (Issue of Capital and Disclosure Requirements) Regu-
lations, 2018 (‘SEBI ICDR Regulations’) in relation to rights issues. Some of the key relaxations 
are as follows:
 i. Failure to adhere to requirements in relation to (a) dispatch of abridged letter 

of offer, application form, and other issue related material through registered or 
speed post, and (b) publication of issue related advertisements, will not be treated 
as non-compliance, and the same may be dispatched or issued electronically, sub-
ject to the specified conditions; and

 ii. In terms of SEBI Circular dated January 22, 2020, SEBI introduced dematerialized 
rights entitlements (‘REs’). Further, physical shareholders are required to provide 
their demat account details to the issuer or the registrar for credit of REs. In view 
of the COVID-19 pandemic, in case the physical shareholders who have not been 
able to open a demat account or are unable to communicate their demat details 
to the issuer/ registrar for credit of REs within specified time, such physical share-
holders may be allowed to submit their application for the rights issue, subject to 
the specified conditions.

Fast Track Further Public Offer
In light of the COVID – 19 pandemic, SEBI by way of Circular dated June 9, 2020 has provided 
temporary relaxations to the eligibility conditions for fast track further public offer (‘FPO’) pre-
scribed under the SEBI ICDR Regulations, which is applicable to FPOs that open on or before 
March 31, 2021. These relaxations are not applicable on issuance of warrants. Some of the key 
relaxations are as follows:
 i. The requirement of average market capitalisation of public shareholding of the is-

suer is now reduced to ₹ 500 crore as opposed to ₹ 1,000 crore;
 ii. In cases where show cause notices have been issued under adjudication proceed-

ings by SEBI against the issuer or its promoters or whole-time directors as on the 
reference date, such issuers will now be eligible to apply in a fast track FPO, subject 
to certain specified conditions;

 iii. The issuer, its promoters, promoter group or the directors who have fulfilled the 
settlement terms or adhered to the directions of the settlement order issued by SEBI 
through the consent or settlement mechanism, are now eligible to participate; and

 iv. If the financial statements of the issuer, as disclosed in the offer document, con-
sist of any audit qualifications, such issuer can include the restated financial state-
ments in the offer document, adjusting the impact of these audit qualifications. If 
the impact of such audit qualifications cannot be ascertained, the same will have 
to be disclosed appropriately in the offer document.

Qualified Institutions Placements
SEBI by way of its Notification dated June 16, 2020, has amended Regulation 172(3) of the SEBI 
ICDR Regulations to reduce the time period between two consecutive qualified institutions 
placements by listed entities from 6 months to 2 weeks.

 V SEBI Circular dated March 30, 2020 extended the due dates for regulatory filings for alterna-
tive investment funds (‘AIFs’) and venture capital funds (‘VCFs’) for the period ending March 
31, 2020 and April 30, 2020 by two months over and above the timelines prescribed under SEBI 
(Alternative Investment Funds) Regulations, 2012 (‘AIF Regulations’). Thereafter, SEBI issued 
another Circular was on June 4, 2020 further extending the due date for such regulatory filings 
for the months ending March, April, May and June 2020, to on or before August 7, 2020.

 V SEBI has, by way of its Circular dated June 12, 2020, issued certain clarifications in relation 
to the Circular on disclosure standards for AIFs issued by SEBI on February 5, 2020. Some of the 
key clarifications are:
 i. timeline for compliance audit for the FY 2019-2020 has been set as December 

31, 2020. Going forward, compliance audit is required to be completed within 6 
months from the end of the FY and the audit report along with corrective steps is 
required to be submitted to the trustee of the AIF, the manager and SEBI within 6 
months from the end of the FY; and

 ii. audit requirement will not apply to AIFs which have not raised any funds from 
their investors subject to submission of certificates from chartered accountants.

 V SEBI has, by way of two Circulars both dated June 16, 2020, amended the SEBI (Infrastructure 
Investment Trusts) Regulations, 2014 (‘InvIT Regulations’) and the SEBI (Real Estate Invest-
ment Trusts) Regulations, 2014. Some of the key amendments are as follows:
 i. provisions for de-classification of the status of a sponsor of Infrastructure Invest-
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  供股

鉴于 COVID-19 大流行，SEBI 已通过 2020 年 5 月 6 日的通函，就供股相关事项，对 2018

年 SEBI（资本和披露要求的发行）规定（'SEBI ICDR 规定 '）的要求作了放宽。一些关键的宽

限如下面所述：

合格定向增发

SEBI 于 2020 年 6 月 16 日发出通知，修订了 SEBI ICDR 条例第 172（3）条，将上市实体

连续两次定向增发的时间间隔从 6 个月缩短至 2 周。

不遵守有关以下方面的要求：（a）通过挂号信或特快专递发送要约书，申请表和其

他与发行有关的材料，以及（b）发行与发行有关的广告，将不被视为违规，并且可

以根据指定条件以电子方式发送或发布；和

根据 2020 年 1 月 22 日的 SEBI 通函，SEBI 引入了非实体化的供股权益（'RES'）。

此外，实体股份拥有方必须向发行人或注册商提供其非实体化帐户详细信息，以获取

RE 信用。鉴于 COVID-19 大流行，如果在指定时间内实体股东未能开设非实体化

帐户或无法将其非实体化帐户详细信息传达给发行人 / 注册商以获取 RE 的信用，则

该实体股东允许在指定条件下提交供股申请。

i.

ii.

快速进一步公开募股

鉴于 COVID–19 大流行，SEBI 于 2020 年 6 月 9 日发布通知，对 SEBI ICDR 法规规定的

快速进一步公开发行（'FPO'）的资格条件进行了临时放宽，适用于 2021 年 3 月 31 日或之前启

动的 FPO。这些放宽不适用于认股权证的发行。一些关键放宽措施如下：

发行人公众持股的平均市值要求从 100 亿卢比降至 50 亿卢比；

如果 SEBI 在参考日期根据裁决程序对发行人或其发起人或全职董事发出了说明理由

通知，此类发行人现在有资格申请快速通道 FPO，但需要符合特定条件；

发行人、其发起人、发起人集团或已满足结算条件或通过同意或结算机制遵守了

SEBI 发布的结算指令的发行人、发起人、发起人集团或董事现在有资格参与；

如果发行人在发行文件中披露的财务报表包含任何审计资格，则该发行人可以在发行

文件中纳入重述财务报表，调整这些审计资格的影响。如果这种审计资格的影响无法

确定，同样会产生影响 , 需要在要约文件中适当公开。

i.

ii.

iii.

iv.

对基础设施投资信托基金（'InvITs'）和房地产投资信托基金（'REITs'）发起人的i.

SEBI ICDR 法 规 的 放 宽 和

修订

延 长 AIF 和 VCF 的 申 报

时间

  SEBI 于 2020 年 3 月 30 日发布的通知延长了另类投资基金（'AIF'）和风险投资基金（'VCF'）

在 2020 年 3 月 31 日和 4 月 30 日到期的监管机构备案的截止日期，期限比 SEBI2012 年度（另

类投资基金）条例（'AIF 条例 '）规定的时间表延长两个月。此后，SEBI 在 2020 年 6 月 4 日发

布的另一份通知进一步延长了此类监管备案的到期日，对截止 2020 年 3 月、4 月、5 月和 6 月的

月份，顺延至 2020 年 8 月 7 日或之前。

对 AIF 的审计要求的澄清   SEBI 已于 2020 年 6 月 12 日发出通知，就 SEBI 于 2020 年 2 月 5 日发布的《关于 AIF 披露

标准的通知》发布了某些澄清。一些关键的说明如下：

2019-2020 财年合规审计的时间安排为 2020 年 12 月 31 日。今后，合规审计需要

在本财年结束后的 6 个月内完成，审计报告以及纠正措施需要在本财年结束后的 6 个

月内提交给 AIF 的受托人、管理人和 SEBI；

审计要求不适用于未向其投资者募集任何资金的 AIF，但须提交特许会计师的证书。

i.

ii.

对 INVIT 和 REIT 法规的修订   SEBI 已于 2020 年 6 月 16 日通过两份通告修订了 2014 年 SEBI（基础设施投资信托）条例

（'InvIT 条例 '）和 2014 年 SEBI（房地产投资信托）条例。一些主要修正如下：

2020 年 6月
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 V Rights Issue
In light of the COVID-19 pandemic, SEBI has, by way of its Circular dated May 6, 2020, pro-

vided certain relaxations under the SEBI (Issue of Capital and Disclosure Requirements) Regu-
lations, 2018 (‘SEBI ICDR Regulations’) in relation to rights issues. Some of the key relaxations 
are as follows:
 i. Failure to adhere to requirements in relation to (a) dispatch of abridged letter 

of offer, application form, and other issue related material through registered or 
speed post, and (b) publication of issue related advertisements, will not be treated 
as non-compliance, and the same may be dispatched or issued electronically, sub-
ject to the specified conditions; and

 ii. In terms of SEBI Circular dated January 22, 2020, SEBI introduced dematerialized 
rights entitlements (‘REs’). Further, physical shareholders are required to provide 
their demat account details to the issuer or the registrar for credit of REs. In view 
of the COVID-19 pandemic, in case the physical shareholders who have not been 
able to open a demat account or are unable to communicate their demat details 
to the issuer/ registrar for credit of REs within specified time, such physical share-
holders may be allowed to submit their application for the rights issue, subject to 
the specified conditions.

Fast Track Further Public Offer
In light of the COVID – 19 pandemic, SEBI by way of Circular dated June 9, 2020 has provided 
temporary relaxations to the eligibility conditions for fast track further public offer (‘FPO’) pre-
scribed under the SEBI ICDR Regulations, which is applicable to FPOs that open on or before 
March 31, 2021. These relaxations are not applicable on issuance of warrants. Some of the key 
relaxations are as follows:
 i. The requirement of average market capitalisation of public shareholding of the is-

suer is now reduced to ₹ 500 crore as opposed to ₹ 1,000 crore;
 ii. In cases where show cause notices have been issued under adjudication proceed-

ings by SEBI against the issuer or its promoters or whole-time directors as on the 
reference date, such issuers will now be eligible to apply in a fast track FPO, subject 
to certain specified conditions;

 iii. The issuer, its promoters, promoter group or the directors who have fulfilled the 
settlement terms or adhered to the directions of the settlement order issued by SEBI 
through the consent or settlement mechanism, are now eligible to participate; and

 iv. If the financial statements of the issuer, as disclosed in the offer document, con-
sist of any audit qualifications, such issuer can include the restated financial state-
ments in the offer document, adjusting the impact of these audit qualifications. If 
the impact of such audit qualifications cannot be ascertained, the same will have 
to be disclosed appropriately in the offer document.

Qualified Institutions Placements
SEBI by way of its Notification dated June 16, 2020, has amended Regulation 172(3) of the SEBI 
ICDR Regulations to reduce the time period between two consecutive qualified institutions 
placements by listed entities from 6 months to 2 weeks.

 V SEBI Circular dated March 30, 2020 extended the due dates for regulatory filings for alterna-
tive investment funds (‘AIFs’) and venture capital funds (‘VCFs’) for the period ending March 
31, 2020 and April 30, 2020 by two months over and above the timelines prescribed under SEBI 
(Alternative Investment Funds) Regulations, 2012 (‘AIF Regulations’). Thereafter, SEBI issued 
another Circular was on June 4, 2020 further extending the due date for such regulatory filings 
for the months ending March, April, May and June 2020, to on or before August 7, 2020.

 V SEBI has, by way of its Circular dated June 12, 2020, issued certain clarifications in relation 
to the Circular on disclosure standards for AIFs issued by SEBI on February 5, 2020. Some of the 
key clarifications are:
 i. timeline for compliance audit for the FY 2019-2020 has been set as December 

31, 2020. Going forward, compliance audit is required to be completed within 6 
months from the end of the FY and the audit report along with corrective steps is 
required to be submitted to the trustee of the AIF, the manager and SEBI within 6 
months from the end of the FY; and

 ii. audit requirement will not apply to AIFs which have not raised any funds from 
their investors subject to submission of certificates from chartered accountants.

 V SEBI has, by way of two Circulars both dated June 16, 2020, amended the SEBI (Infrastructure 
Investment Trusts) Regulations, 2014 (‘InvIT Regulations’) and the SEBI (Real Estate Invest-
ment Trusts) Regulations, 2014. Some of the key amendments are as follows:
 i. provisions for de-classification of the status of a sponsor of Infrastructure Invest-
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ment Trusts (‘InvITs’) and Real Estate Investment Trusts (‘REITs’) have been intro-
duced, whose units have been listed on the stock exchanges for a period of 3 years, 
subject to compliance with certain conditions and the approval of unit holders; and

 ii. in case of change or change in control of the sponsor or the inducted sponsor of 
the InvIT or REIT, approval from 75% of the unit holders by value excluding the 
value of units held by parties related to the transaction has to be obtained. If such 
approval is not granted, the inducted sponsor or sponsor, as applicable have to 
provide the dissenting unit holders an option to exit by buying their units.

 V SEBI has, by way of an ‘interpretive letter’ to India Infrastructure Trust dated March 12, 2020, 
clarified the following with respect to certain provisions of the InvIT Regulations:
 i. there is no provision under the InvIT Regulations which prevents an investment 

manager to manage more than one InvIT. However, a transaction between two or 
more InvITs with a common investment manager or sponsor will be deemed to be 
a related party transaction for each of the InvITs; and

 ii. the prohibition under Regulation 4(2)(e)(v) of the InvIT Regulations regarding in-
dependent directors (in case of a company) or independent members of the gov-
erning board (in case of a limited liability partnership) may not be applicable in 
case of single entity acting as an investment manager to multiple InvITs.

 V By its Circular dated April 24, 2020, with a view to improve the ease of doing business in the 
securities market, SEBI has provided that KYC can be completed through online/ app based Know 
Your Client (‘KYC’), in-person verification through video, online submission of Officially Valid 
Document (‘OVD’) or other documents using ‘eSign’. The Circular provides detailed procedure 
for the same, including relating to uploading of documents, verification through one-time pass-
words (OTPs), and Aadhar card/ permanent account number (PAN)/ bank account verification. 
Any OVDs (other than Aadhar) are to be submitted using ‘e-Sign’ or ‘Digilocker’ mechanisms. 
SEBI registered intermediaries have also been permitted to implement their own applications for 
undertaking online KYC, which will facilitate taking photograph, scanning, acceptance of OVD 
through Digilocker, video capturing in live environment, etc. Intermediaries are also permitted 
to undertake Video in Person Verification of individual investors through their application, sub-
ject to certain conditions such as the Video in Person Verification being conducted by a specially 
trained authorized official with customer consent and other technical/ safety features.

 V SEBI has, by its Circular dated June 5, 2020, introduced a framework for a ‘Regulatory Sand-
box’. Under this framework, entities that are regulated by SEBI will be granted certain facilities 
and flexibilities to experiment with financial technology solutions in a live environment and on 
a limited set of real customers for a limited time frame. The guidelines issued by SEBI prescribe 
the eligibility criteria, duration for sandbox testing stage, obligations of the applicant, provi-
sions relating to the application and approval process, evaluation criteria, submission of test 
related information and reports, and process for extending or exiting the sandbox as well as 
revocation of the approval.

 V Please refer to our Client Alerts dated April 2, 2020, May 11, 2020, May 16, 2020 and May 26, 2020 
(click on blue date to access on our website) for other key updates relating to Captial Markets.

Banking and Finance

 V The RBI had, by way of its Circular dated April 17, 2020 on ‘COVID19 Regulatory Package – 
Review of Resolution Timelines under the Prudential Framework on Resolution of Stressed As-
sets’ (‘Revised Framework’), provided detailed instructions in relation to the extension of res-
olution timelines under the Prudential Framework on Resolution of Stressed Assets dated June 
7, 2019 (‘Original Framework’). As per the Original Framework, once a borrower is reported to 
be in default, lenders have a period of 30 days from the date of default (‘Review Period’), within 
which they must undertake a prima facie review of the borrower account. Thereafter, lenders 
have 180 days from the end of the Review Period to implement a resolution plan in respect of 
entities in default.
Under the Revised Framework:
 i. In respect of accounts which were within the Review Period under the Original 

Framework as on March 1, 2020, the period from March 1, 2020 to May 31, 2020 
is excluded from the calculation of the 30-day timeline for the Review Period and 
therefore, the residual Review Period will resume from June 1, 2020, upon expiry of 
which the lenders will have the usual 180 days for resolution of the stressed asset; and
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身份取消分类的规定已经出台，其单位已在证券交易所上市 3 年，但需要符合某些条

件并获得基金持有人的批准； 

如发起人或受邀投资信托或不动产投资信托之发起人或受邀保荐人之控制权发生变更

或变更时，除交易相关方所持有之基金价值外，需取得 75% 价值的基金持有人之同意。

如果未获得批准，入职保荐人或保荐人（如适用）必须向持异议的单位持有人提供购

买其单位退出的选择。

ii.

  SEBI 已通过 2020 年 3 月 12 日给印度基础设施信托的“解释性信函”，就 INVIT 法规的某些

规定澄清了以下内容：

InvIT 法规中没有任何规定可以阻止投资经理管理多个 InvIT。 但是，两个或多个

InvIT，如果是共同的投资经理或发起人，则彼此之间的交易将被视为每个 InvIT 的关

联方交易；和

根据 InvIT 条例第 4（2）（e）（v）条，关于独立董事（对于公司而言）或理事会

的独立成员（对于有限责任合伙企业而言）的禁止规定可能不适用单一实体作为多个

InvIT 投资经理的情况。

i.

ii.

SEBI 对印度基础设施信托事务

中的非正式指导

  SEBI 在 2020 年 4 月 24 日发布的通函中，旨在提高在证券市场开展业务的便利性，规定可以通

过基于在线 / 应用的“了解您的客户”（'KYC'）通过视频，在线提交官方有效文件（'OVD'）或其

他使用 'eSign' 的文件进行面对面验证来完成 KYC。该通函提供了详细的程序，包括文件的上载，

通过一次性密码（OTP）进行的验证以及 Aadhar 卡 / 永久帐号（PAN）/ 银行帐户的验证。任何

OVD（Aadhar 除外）都应使用“电子签名”或“数字锁”机制来提交。SEBI 注册的中介机构也被

允许实施自己的在线 KYC 申请应用，这将有利于拍照，扫描，通过 Digilocker 接受 OVD，在现场

环境中捕获视频等。还允许中介人进行视频亲自核实个人投资者通过他们的申请，但要遵守某些条件，

例如由经过特殊培训的授权官员在获得客户同意和其他技术 / 安全功能的情况下进行视频亲自核实。

修订 KYC 指南以促进技术使用

SEBI 监管沙箱框架准则  SEBI 在 2020 年 6 月 5 日的通函中引入了“监管沙箱”框架。 在此框架下，将授予 SEBI 监管

的实体某些设施和灵活性，使其可以在限定的时间范围内，在实时环境和有限的真实客户中尝试金

融技术解决方案。 SEBI 发布的指南规定了资格标准，沙盒测试阶段的持续时间，申请人的义务，

与申请和批准过程有关的规定，评估标准，提交与测试有关的信息和报告以及将沙盒扩展或退出以

及撤销批准的流程。

其他关键动态  请参阅日期为 2020 年 4 月 2 日，2020 年 5 月 11 日，2020 年 5 月 16 日和 2020 年 5 月 26

日的客户警报（单击蓝色日期以访问我们的网站）以获取有关资本市场的其他关键更新。

银行与金融

  印度储备银行已通过其 2020 年 4 月 17 日关于“ COVID19 监管一揽子计划 – 审查压力资产审

慎框架下的解决时间表的通知”（' 修订后的框架 '）的通函，提供了有关延长在于 2019 年 6 月 7

日发布的优先资产解决审慎框架（' 原始框架 '）下进行解决的时间表的详细说明。 根据原有框架，

一旦举报了借款人违约，贷方自违约之日起有 30 天（' 审查期 '），在此期间，他们必须对借款人帐

户进行表面上的初步审查。 此后，贷方从审核期结束后有 180 天的时间针对违约实体实施解决方案。    

       在修订后的框架下：

对承压资产解决方案时间表的

审查

对于截至 2020 年 3 月 1 日处于原始框架下审核期的账户，从 2020 年 3 月 1 日至

2020 年 5 月 31 日的时间段不计入审核期的 30 天时间表中，因此 ，剩余的审核期

将从 2020 年 6 月 1 日起恢复，届满时，贷方将有通常的 180 天时间来解决该承压

资产；

i.

2020 年 6月
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 ii. In respect of accounts where the Review Period under the Original Framework was 
over but the 180-day resolution period had not expired as on March 1, 2020, the time-
line for resolution of the stressed asset under the Original Framework is extended by 
90 days from the date on which the 180-day period was originally set to expire.

The RBI has, by way of its Circular dated May 23, 2020, further extended the above period 
by another 3 months i.e. June 1, 2020 to August 31, 2020. Accordingly, in paragraph (a) above, 
the residual Review Period will resume from September 1, 2020 and in paragraph (b) above, the 
timeline for resolution will get extended by 180 days from the date on which the original 180-
day period was originally set to expire.

The RBI has clarified that the requirement of making additional provisions specified in par-
agraph 17 of the Original Framework will be triggered as and when the extended resolution 
period, as stated above, expires.

 V The Banking Regulation (Amendment) Ordinance, 2020 (‘BR Ordinance’) was promulgated 
on June 26, 2020 and seeks to amend the Banking Regulation Act, 1949 (‘BR Act’), by inter-alia 
bringing within its ambit, various co-operative banks with the objective of protecting the inter-
ests of depositors and increasing the supervision of the RBI over co-operative banks. The BR Act 
will continue to exclude: (a) primary agricultural credit societies, and (b) co-operative societies 
whose principal business is long term financing for agricultural development, which (i) do not 
use the words ‘bank’, ‘banker’ or ‘banking’ in their name or in connection with their business; 
and (ii) do not act as an entity that clears cheques.

The BR Ordinance further provides that a co-operative bank may issue equity shares, pref-
erence shares, or special shares on face value or at a premium to its members or to any oth-
er person residing within its area of operation. Further, it may issue unsecured debentures or 
bonds or similar securities with maturity of ten or more years to such persons. Such issuances 
will be subject to the prior approval of the RBI, and any other conditions as may be specified by 
RBI. A co-operative bank cannot withdraw or reduce its share capital, except as specified by the 
RBI, and no person will be entitled to demand payment towards surrender of shares issued to 
him by a co-operative bank.

The BR Ordinance also restricts any bank, on which moratorium is imposed by the Central 
Government under the BR Act, from granting any loans or advances or making investments in 
any credit instruments during the period of such moratorium.

The RBI can now, independent of the moratorium, formulate a scheme of reconstruction or 
amalgamation of a banking company, if it is satisfied that such reconstruction or amalgamation 
is needed to secure proper management of the bank, or in the interest of depositors, general 
public, or the banking system.

 V In a significant development, the RBI has, by way of its Circular dated June 24, 2020, issued 
instructions to all scheduled commercial banks (excluding rural regional banks) and non-bank-
ing financial companies (including housing finance companies) (collectively ‘Lending Institu-
tions’) on the application of the fair practices code and outsourcing guidelines, in letter and in 
spirit, to loans sourced on or recovered through digital lending platforms (‘Digital Platforms’), 
whether it be the Lending Institutions’ own platforms or other platforms.

The RBI further clarified that in case of outsourcing of any activity by the Lending Institutions: 
(i) the onus of compliance with regulatory instructions continues to rest solely on them; and (ii) 
they would need to meticulously follow regulatory instructions on outsourcing of financial servic-
es and information technology services. The RBI has also issued certain instructions to the Lending 
Institutions engaging Digital Platforms as their agents for sourcing borrowers or recovering dues.

 V The Insolvency Law Committee has constituted a sub-committee for examining and giving 
its recommendations on pre-pack insolvency resolution process (including pre-requisites, ap-
pointment of insolvency officer equivalents, responsibilities of creditors, moratorium, timelines 
for completion of the process etc.).

The sub-committee will be chaired by Dr. M.S Sahoo, and its other members include Mr. 
Sunil Mehta, Mr. Akhil Gupta, Mr. U.K. Sinha, and certain nominees of the MCA and the RBI.

Mr. Bahram Vakil, one of our founding partners, is also a member of this sub-committee.

 V The Supreme Court in Beacon Trusteeship Limited v. Earthcon Infracon Private Limited1 
held that the NCLT has the power to inquire into the fraudulent initiation of insolvency pro-
ceedings under Section 65 of the Insolvency and Bankruptcy Code, 2016 (‘IBC’). However, such 
pleas cannot be raised for the first time before appellate authorities i.e. National Company Law 
Appellate Tribunal (‘NCLAT’) and must be taken up before the NCLT.

 V The Supreme Court in the five-judge constitutional bench decision of Pandurang Ganpati 
Chaugule v. Vishwasrao Patil Murgud Sahakari Bank Limited, has ruled that co-operative 

 1 Civil Appeal No. 7461 of 2019.

 V Banking Regulation 
(Amendment) Ordinance, 
2020 

 V Regulation of Digitally 
Sourced Loans 

 V Subcommittee for Pre-pack 
Insolvency Resolution Process 
Constituted 

 V Fraudulent Initiation of 
Insolvency Proceedings 

 V Mechanism under the SARFAESI 
Act for Debt Recovery by Co-
operative Banks 

印度储备银行已通过其 2020 年 5 月 23 日的通函，将上述期限再延长了 3 个月，即 2020 年

6 月 1 日至 2020 年 8 月 31 日。因此，在以上（a）款中，剩余的审核期将恢复 自 2020 年 9 月

1 日起，以及在上述（b）段中，解决的时间表将从原来的 180 天期限最初设置为终止之日起延长

180 天。

印度储备银行澄清说，如上文所述的延长的决议期限届满时，将触发对原始框架第 17 段所规

定的作出附加规定的要求。

对于截至 2020 年 3 月 1 日原框架下的审核期已结束但 180 天解决期限仍未到期的账

户，原框架下的承压资产的解决期限从 180 天期限原定到期的日期延长了 90 天。

ii.

“ BR 条例”进一步规定，合作银行可以按面值或溢价向其成员或居住在其经营范围内的任何

其他人发行股票，优先股或特别股。此外，它可能会向此类人发行十年或更长时间的无抵押债券或

债券或类似证券。此类发行需获得印度储备银行事先批准，以及印度储备银行可能规定的任何其他

条件。除印度储备银行另有规定外，合作银行不能提取或减少其股本，任何人无权要求偿还合作银

行发行给他的股本。

“ BR 条例”还限制了中央政府根据“ BR 法案”对其施加暂停令的任何银行，在此期间不得

提供任何贷款或垫款或对任何信贷工具进行投资。

现在，如果满足于需要进行这样的重组或合并以确保对银行的适当管理，或者满足存款人和公

众的利益，印度储备银行现在可以不受暂停令的限制，制定银行公司或银行系统的重组或合并计划。

  2020 年《银行业条例（修订）条例》（'BR 条例 '）于 2020 年 6 月 26 日颁布，旨在修改

1949 年《银行业条例法》（'BR 法 '），其中包括将各合作银行纳入其管辖范畴，目的是保护存款

人的利益，并加强印度储备银行对合作银行的监督。 BR 条例将继续排除：（a）主要农业信贷协会，

和（b）主要业务是为农业发展提供长期融资的合作社，（i）在它们的名字或相关业务中不使用“银

行”，“银行家”等词； （ii）不作为清算支票的实体。

2020 年银行业条例（修订）

条例

电子化来源贷款的监管   作为一项重要政策更新，印度储备银行已通过其 2020 年 6 月 24 日的通函，向所有定期商业银

行（不包括农村地区银行）和非银行金融公司（包括住房金融公司）（统称为 ' 贷款机构 '）发布了

指示。）对通过数字借贷平台（' 数字平台 '）获得或通过数字借贷平台（' 数字平台 '）获得的贷款，

无论是借贷机构自己的平台还是其他平台，都在书面和实质上适用公平做法准则和外包准则。

印度储备银行进一步澄清说，在贷款机构将任何活动外包的情况下：

（i）遵守监管指示的责任仍然仅由它们承担；（ii）他们需要严格遵守有关金融服务和信息技

术服务外包的监管指示。印度储备银行还向使用数字平台作为寻找贷款人或追回会费的代理机构的

借贷机构发布了某些指示。

组成预先托管破产解决程序小

组委员会

  破产法委员会已组成一个小组委员会，负责审查并提出关于一揽子预先托管破产解决程序的建议

（包括前提条件，任命相当于破产管理人之人员，债权人的责任，暂停执行，完成该过程的时间表等）。

该小组委员会将由萨胡博士（M.S Sahoo）担任主席，其其他成员包括苏尼尔·梅塔（Sunil 

Mehta）先生，阿基尔·古普塔（Akhil Gupta）先生，辛哈（U.K. Sinha）先生以及 MCA 和

RBI 的某些提名人。

我们的创始合伙人之一 Bahram Vakil 先生也是该小组委员会的成员。

虚假启动破产程序   最高法院在 Beacon Trusteeship Limited 诉 Earthcon Infracon Private Limited1 案

中指出，NCLT 有权根据 2016 年《破产与破产法》（'IBC'）第 65 条，对以欺诈方式启动破产程

序进行调查。 但是，此类上诉不能首次就提交给上诉机构即国家公司法上诉法庭（'NCLAT'），

而必须在 NCLT 之前进行。

根据 SARFAESI 法案，合作

银行追偿欠款的机制

  最高法院在 Pandurang Ganpati Chaugule 诉 Vishwasrao Patil Murgud Sahakari

1 2019 年第 7461 号民事上诉。

2020 年 6月
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 ii. In respect of accounts where the Review Period under the Original Framework was 
over but the 180-day resolution period had not expired as on March 1, 2020, the time-
line for resolution of the stressed asset under the Original Framework is extended by 
90 days from the date on which the 180-day period was originally set to expire.

The RBI has, by way of its Circular dated May 23, 2020, further extended the above period 
by another 3 months i.e. June 1, 2020 to August 31, 2020. Accordingly, in paragraph (a) above, 
the residual Review Period will resume from September 1, 2020 and in paragraph (b) above, the 
timeline for resolution will get extended by 180 days from the date on which the original 180-
day period was originally set to expire.

The RBI has clarified that the requirement of making additional provisions specified in par-
agraph 17 of the Original Framework will be triggered as and when the extended resolution 
period, as stated above, expires.

 V The Banking Regulation (Amendment) Ordinance, 2020 (‘BR Ordinance’) was promulgated 
on June 26, 2020 and seeks to amend the Banking Regulation Act, 1949 (‘BR Act’), by inter-alia 
bringing within its ambit, various co-operative banks with the objective of protecting the inter-
ests of depositors and increasing the supervision of the RBI over co-operative banks. The BR Act 
will continue to exclude: (a) primary agricultural credit societies, and (b) co-operative societies 
whose principal business is long term financing for agricultural development, which (i) do not 
use the words ‘bank’, ‘banker’ or ‘banking’ in their name or in connection with their business; 
and (ii) do not act as an entity that clears cheques.

The BR Ordinance further provides that a co-operative bank may issue equity shares, pref-
erence shares, or special shares on face value or at a premium to its members or to any oth-
er person residing within its area of operation. Further, it may issue unsecured debentures or 
bonds or similar securities with maturity of ten or more years to such persons. Such issuances 
will be subject to the prior approval of the RBI, and any other conditions as may be specified by 
RBI. A co-operative bank cannot withdraw or reduce its share capital, except as specified by the 
RBI, and no person will be entitled to demand payment towards surrender of shares issued to 
him by a co-operative bank.

The BR Ordinance also restricts any bank, on which moratorium is imposed by the Central 
Government under the BR Act, from granting any loans or advances or making investments in 
any credit instruments during the period of such moratorium.

The RBI can now, independent of the moratorium, formulate a scheme of reconstruction or 
amalgamation of a banking company, if it is satisfied that such reconstruction or amalgamation 
is needed to secure proper management of the bank, or in the interest of depositors, general 
public, or the banking system.

 V In a significant development, the RBI has, by way of its Circular dated June 24, 2020, issued 
instructions to all scheduled commercial banks (excluding rural regional banks) and non-bank-
ing financial companies (including housing finance companies) (collectively ‘Lending Institu-
tions’) on the application of the fair practices code and outsourcing guidelines, in letter and in 
spirit, to loans sourced on or recovered through digital lending platforms (‘Digital Platforms’), 
whether it be the Lending Institutions’ own platforms or other platforms.

The RBI further clarified that in case of outsourcing of any activity by the Lending Institutions: 
(i) the onus of compliance with regulatory instructions continues to rest solely on them; and (ii) 
they would need to meticulously follow regulatory instructions on outsourcing of financial servic-
es and information technology services. The RBI has also issued certain instructions to the Lending 
Institutions engaging Digital Platforms as their agents for sourcing borrowers or recovering dues.

 V The Insolvency Law Committee has constituted a sub-committee for examining and giving 
its recommendations on pre-pack insolvency resolution process (including pre-requisites, ap-
pointment of insolvency officer equivalents, responsibilities of creditors, moratorium, timelines 
for completion of the process etc.).

The sub-committee will be chaired by Dr. M.S Sahoo, and its other members include Mr. 
Sunil Mehta, Mr. Akhil Gupta, Mr. U.K. Sinha, and certain nominees of the MCA and the RBI.

Mr. Bahram Vakil, one of our founding partners, is also a member of this sub-committee.

 V The Supreme Court in Beacon Trusteeship Limited v. Earthcon Infracon Private Limited1 
held that the NCLT has the power to inquire into the fraudulent initiation of insolvency pro-
ceedings under Section 65 of the Insolvency and Bankruptcy Code, 2016 (‘IBC’). However, such 
pleas cannot be raised for the first time before appellate authorities i.e. National Company Law 
Appellate Tribunal (‘NCLAT’) and must be taken up before the NCLT.

 V The Supreme Court in the five-judge constitutional bench decision of Pandurang Ganpati 
Chaugule v. Vishwasrao Patil Murgud Sahakari Bank Limited, has ruled that co-operative 

 1 Civil Appeal No. 7461 of 2019.
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banks may resort to the mechanism under the Securitisation and Reconstruction of Financial 
Assets and Enforcement of Security Interest Act, 2002 (‘SARFAESI Act’) for debt recovery. It 
further held that the SARFAESI Act governs the banking business of co-operative banks, but 
does not seek to regulate matters relating to the incorporation, regulation, and winding-up of 
co-operative banks.

 V In Union Bank of India v. Rajat Infrastructure Private Limied2, the Supreme Court held that 
the Debt Recovery Appellate Tribunal (‘DRAT’) cannot entertain an appeal without a pre-deposit 
being made under Section 18 of the SARFAESI Act. However, the DRAT can reduce the pre-deposit 
amount upto 25% from the required 50% of the total debt due from it with the DRAT.

 V NCLAT3, held the following in relation to the initiation of the corporate insolvency resolution 
process under the IBC:
 i. written acknowledgment of a financial debt by a corporate debtor prior to the ex-

piry of limitation extends the limitation from the date of such acknowledgement;
 ii. cheques issued towards part-payment of a debt after the expiry of the limitation 

period is not an acknowledgement of debt under Section 18 of the Limitation Act, 
1963; and

 iii. an offer of part-payment of a debt on the condition that the operational creditor re-
linquishes the remaining portion of the claim will not be considered as satisfaction 
of a demand notice issued by an operational creditor under Section 8 of the IBC.

 V The NCLAT4 recently held that the NCLT cannot ignore the time frame prescribed under Section 
7 of the IBC to embark upon an enquiry to determine whether the applications filed under Section 
7 of the IBC contained false information when the matters were at the very threshold stage.

Infrastructure

 V Several relaxations have been given to various infrastructure-based sectors in India pursuant 
to the COVID-19 pandemic. Some of those changes are highlighted below:
Renewable Energy
 i. Time Extension in Scheduled Commissioning Date: The Ministry of New and 

Renewable Energy (‘MNRE’) though its Office Memorandum dated April 17, 2020 
has decided to treat COVID-19 as a force majeure event. Renewable energy imple-
menting agencies can grant extension of time for renewable energy projects. The 
extension is equivalent to the period of lockdown and additional 30 days for nor-
malisation post lockdown; and

 ii. Force Majeure: The MNRE has issued directions, through its Office Memorandum 
dated March 20, 2020, to Solar Energy Corporation of India, NTPC Limited and 
Chief Secretaries of power/ energy/ Renewable Energy departments of State Gov-
ernments and Union Territory Governments/ administrations, to treat delay on 
account of disruption of the supply chains as a result of COVID-19 in other coun-
tries as a force majeure event. They may grant suitable extension of time for pro-
jects based on evidence produced by the developers in support of their claims. This 
was pursuant to the Ministry of Finance’s Order dated February 19, 2020 holding 
that the disruption of supply chains as a result of spread of COVID-19 in China will 
be within the scope of a force majeure clause.

MNRE on May 13, 2020, pursuant to the above, provided that in public-private partnership 
concession contracts, an extension for a period of 3 to 6 months can be provided for completion 
of contractual obligations, on a case-to-case basis, which were to be fulfilled on and after Feb-
ruary 20, 2020. It was also clarified that the invocation of such clause would be valid only if the 
parties to the contract were not in default as on February 19, 2020 and such invocation does not 
excuse any non-performance other than those related to the lockdown.
Power
 i. Relaxation on Payment Security Mechanism: The requirement of pre-payment/ 

letter of credit for the entire cost of the power scheduled by the distribution com-
pany, has been reduced for the period beginning from March 24, 2020 to June 30, 

 2 2020 SCC OnLine SC 262.
 3 Hussan Kadri v. Edelweiss Asset Reconstruction Company Limited & Another, Company Appeal (AT) 

(Insolvency) No. 1073 of 2019; Ritu Murli Manohar Goyal v. SVG Fashions Ltd. & Another, Company Appeal (AT) 
(Insolvency) No. 1340 of 2019 and Raj Kumar Garg & Another v. Health Care at Home India Private Limited & 
Another, Company Appeal (AT) (Insolvency) No. 39 of 2020.

 4 Allahabad Bank v. Poonam Resorts Limited, Company Appeal (AT) (Insolvency) No. 1303 of 2019 & Allahabad 
Bank. v. Link House Industries Limited Company Appeal (AT) (Insolvency) No. 1304 of 2019.
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银行有限公司的五法官宪法判决中，裁定合作银行可以诉诸 2002 年度金融资产证券化和重组以及

证券利息实施法（' SARFAESI 法 '）追回欠款。该裁定进一步认为，《 SARFAESI 法》规范了

合作银行的银行业务，但并未试图规范与合作银行的成立，监管和清算有关的事项。

  在印度联合银行诉 Rajat Infrastructure Private Limied2 案中，最高法院裁定，如果不根

据《 SARFAESI 法》第 18 条进行预存款，债务追偿上诉法庭（'DRAT'）不能接受上诉。 但是，

DRAT 可以将 DRAT 所需的预存款值从 DRAT 要处理的总债务的 50％减少至 25％。

根据 SARFAESI 法案第 18 条

的规定，在 DRAT 上诉之前预

存款

公司债务人在限制期限届满前对金融债务的书面确认将限制期从确认之日起延长；

根据 1963 年《时效法》第 18 条的规定，在时效期限届满后发出的分期付款的支票

不是对债务的承认； 

如果以经营债权人放弃债权的剩余部分为条件的债务分期付款要约，将不被视为对经

营债权人根据 IBC 第 8 条发出的要求通知书的满足。

i.

ii.

iii.

  NCLAT3 在 IBC 下启动公司破产解决程序方面持有以下意见： NCLAT 根据 IBC 关于未偿债

务时效期限的意见

  NCLAT4 最近认为，NCLT 不能忽视 IBC 第 7 节规定的时间范围即开始进行调查，在这些相关

事宜正处于非常关键的阶段时发起调查以确定根据 IBC 第 7 节提交的动议是否包含虚假信息。

NCLT 无法在试运行前阶段指

示审计部门调查违约证明

为基础设施部门提供宽限

基础设施

  印度的基础设施各部门由于 COVID-19 大流行得到了一些宽限。以下重点介绍了其中部分变化：

可再生能源

计划试运行日期的延期：新和可再生能源（‘MNRE’）通过其 2020 年 4 月 17 日

的办公室备忘录决定将 COVID-19 视为不可抗力事件。可再生能源执行机构可以延

长可再生能源项目的时间。这个延期相当于锁定期，以及锁定后正规化时间表可再延

长 30 天；

不可抗力：MNRE 已通过其 2020 年 3 月 20 日办公室备忘录，向印度太阳能公司，

NTPC 有限公司和州政府和联邦地区政府 / 行政部门的电力 / 能源 / 可再生能源部门

首席秘书发布指示：将 COVID-19 在其他国家造成的供应链中断所造成的延迟视为

不可抗力事件。他们可以根据开发商提供的支持其主张的证据，对项目给予适当的延

期。这个根据财政部于 2020 年 2 月 19 日发布的命令，该命令规定由于 COVID-19

在中国的传播，供应链的中断属于不可抗力条款的范畴。

i.

ii.

电力

放宽支付安全机制：自 2020 年 3 月 24 日至 2020 年 6 月 30 日，对配电公司计划

的全部电力成本的预付款 / 信用证的要求已降低。电力部（'MoP'）于 2020 年 4 月

i.

根据上述规定，MNRE 于 2020 年 5 月 13 日宣布，如果是公私合营特许权合同可延长 3 至 6

个月，以完成合同义务，视具体情况而定，于 2020 年 2 月 20 日及之后履行。另据澄清，只有在

截至 2020 年 2 月 19 日合同各方未违约的情况下才可援引该条款，且此类援引除和锁定期相关事

宜外，并不许可任何其他的不履行义务。

2

3

4

2020 SCC 在线 SC 262。

Hussan Kadri 诉 Edelweiss Asset Reconstruction Company Limited 另一诉，2019 年第 1073 号公司上诉（AT）（破产）; Ritu Murli 

Manohar Goyal 诉 SVG Fashions Ltd. 及其他人，公司上诉（AT）（破产）第 2019 年第 1340 号，Raj Kumar Garg ＆ Another 诉

Home India Private Limited 和 Another 的医疗保健案，公司上诉（AT）（ 破产法》（2020 年第 39 号）。

阿拉哈巴德银行诉 Poonam Resorts Limited，2019 年第 1303 号公司上诉（AT）（破产）和阿拉哈巴德银行。 v.Link House Industries 

Limited 公司上诉（AT）（破产）第 2019 年第 1304 号

2020 年 6月
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2020. The Ministry of Power (‘MoP’) on April 6, 2020, reduced this to 50% of the 
cost of power. The remaining 50% is required to be paid within the time period 
under the Power Purchase Agreement (‘PPA’);

 ii. Reduction in Late Payment Surcharge Fee: The MoP on April 6, 2020 has re-
duced the late payment surcharge fee till June 30, 2020, post which the normal PPA 
rates will apply; and

 iii. Advisory to Generating Companies: The MoP on April 24, 2020 has advised the 
generating companies importing coal for blending purposes to replace their im-
ports with domestic coal. Coal can be imported for blending only if the requisite 
quantity and quality of domestic coal is not made available.

Taxation

 V The Income Tax Act, 1961 (‘IT Act’) contains certain deeming provisions, namely section 
56(2)(x) and 50CA, whereunder, inter alia, the sale and purchase of shares for a price that is less 
than the fair market value could result in incremental income implications in the hands of the 
buyer as well as the seller. The Central Board of Direct Taxes (‘CBDT’) has prescribed transac-
tions undertaken by certain classes of persons to which these Sections of the IT Act will not be 
applicable. These exemptions will be effective retrospectively from the April 1, 2020 and will be 
applicable for Assessment Year 2020-21 and subsequent Assessment Years:
 i. Section 56(2)(x) (which applies to the acquirer) has been relaxed for, (a) receipt of 

unquoted shares of companies (including their subsidiary and subsidiary of such 
subsidiary) where (A) in cases of oppression and mismanagement, on an appli-
cation moved by the Central Government under Section 241 of the Companies 
Act, the board of directors of such company has been suspended by the National 
Company Law Tribunal (‘NCLT’) and new directors have been appointed by the 
NCLT on the recommendation of the Central Government; and (B) the shares of 
such company and its subsidiaries and the subsidiary of such subsidiary have been 
received pursuant to a resolution plan approved by the NCLT; and (b) receipt of 
equity shares, of the reconstructed bank, received by the investor or the investor 
bank, as the case may be, where the equity shares have been allotted by the recon-
structed bank under the Yes Bank Limited Reconstruction Scheme, 2020; and

 ii. Section 50CA (which applies on the transferor) has been relaxed for transfer of 
unquoted shares of companies (including their subsidiary and subsidiary of such 
subsidiary) in the scenario mentioned at (i)(a) above5.

 V The CBDT has issued a Circular6 relaxing the tax residency rules for individuals stranded in 
India on account of the COVID-19 pandemic:
 i. FY 2019-20: For determining tax residential status for FY 2019-20 in respect of an 

individual who came to India on a visit before March 22, 2020 and: (a) has been 
unable to leave India on or before March 31, 2020 or has departed on an evacua-
tion flight on or before March 31, 2020, his/her period of stay in India from March 
22, 2020 to March 31, 2020 / date of departure, will be excluded; or (b) has been 
quarantined in India on account of COVID-19 on or after March 1, 2020 and has 
departed on an evacuation flight on or before March 31, 2020 or has been unable to 
leave India on or before March 31, 2020, his/her period of stay from the beginning 
of his quarantine to March 31, 2020 / date of departure, will be excluded; and

 ii. FY 2020-21: As the lockdown continues during FY 2020-21 and it is not yet clear 
as to when international flight operations would resume, a Circular excluding the 
period of stay of these individuals up to the date of normalisation of international 
flight operations, for determination of the residential status for FY 2020-21 will be 
issued after the normalisation.

 V In order to facilitate location of fund managers of offshore funds in India, Section 9A of the 
IT Act provides a specific safe harbour regime whereby an ‘eligible investment fund’ will not 
be construed to have a business connection in India or be regarded as a tax resident in India 
merely because an ‘eligible fund manager’ undertaking fund management activities on its be-
half is located in India. The availability of benefit under Section 9A is subject to the conditions 
prescribed therein. This Section also provides conditions for the eligibility of the fund. These 
conditions, inter alia, relate to residence of fund, corpus, size, investor broad basing, investment 

 5 Notification No.42 /2020/F. No.370149/143/2019-TPL, dated June 30, 2020.
 6 CBDT Circular 11 of 2020 dated May 08, 2020.
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6 日将其降低到电力成本的 50％。 剩余的 50％必须在购电协议（'PPA'）规定的期

限内支付；

减少滞纳金附加费：2020 年 4 月 6 日，MoP 已将滞纳金附加费降低至 2020 年 6

月 30 日，之后将按照正常的 PPA 费率收费； 和

给发电公司的咨询：2020 年 4 月 24 日的 MoP 已对进口煤炭用于混合目的发电公司

发出建议，以国内煤炭代替其进口。 仅当无法提供所需数量和质量的本国煤炭时，才

可以进口煤炭进行混合。

ii.

iii. 

税 务

  《1961 年所得税法》（以下简称 ' IT 法 '）包含某些视同规定，即第 56（2）（x）条和第 50CA 条，

根据该条，除其他外，以低于公平价的价格买卖股票市场价值可能会对买方和卖方的收入产生渐进

影响。中央直接税局（'CBDT'）规定了某些类别的人进行的交易，而这些人不适用于 IT 法的这些

条款。这些豁免将自 2020 年 4 月 1 日起追溯生效，并将适用于 2020-21 评估年及以后的评估年：

放宽《 IT 法案》第 56（2）

（x）/ 50CA 条的规定

第 56（2）（x）条（适用于收购方）已经对下列对象放宽，（a）接收公司（包括其

子公司和该子公司的子公司）未报价的股票，其中（A）在受到压制和管理不善的情

况下，根据中央政府根据《公司法》第 241 条提出的申请，该公司的董事会已由国家

公司法法庭（'NCLT'）停职，NCLT 根据中央政府推荐任命了新董事；（B）该公

司及其子公司以及该子公司的下属公司的股票是根据 NCLT 批准的解决方案收到的； 

（b）如果重组银行根据“是银行有限重组计划”（2020 年）分配股份，则由投资者

或投资银行（视情况而定）收到重组银行的股权；

在上述（i）（a）所述情况 5 中，已放宽了第 50CA 条（适用于转让人），以转让公司（包

括其子公司和该子公司的子公司）的未报价股票。

i.

ii.

  CBDT 已经发布了通知 6，放宽了因 COVID-19 大流行而滞留在印度的个人的税收居民身份认

定规定：

关于个人税收居民身份的澄清

2019-20 财年：用于确定 2020 年 3 月 22 日之前访问印度并满足以下条件的个人

的 2019-20 财年的税收居民身份：（a）无法在 2020 年 3 月 31 日或之前离开印度

或在 2020 年 3 月 31 日当天或之前出发撤离航班，则不包括他从 2020 年 3 月 22

日至 2020 年 3 月 31 日（离开日期）在印度的停留时间；或（b）在 2020 年 3 月 1

日或之后因 COVID-19 在印度被隔离，并于 2020 年 3 月 31 日或之前离开撤离航班，

或在 2020 年 3 月 31 日或之前无法离开印度，从检疫开始至 2020 年 3 月 31 日 / 出

发日期的逗留期间将不包括在内； 

2020-21 财年：由于锁城将在 2020-21 财年继续进行，并且尚不清楚何时恢复国

际航班运营，正常化之后将发布确定 2020-21 财年居民身份的通知，该通知不包括

这些人在国际航班运营正常化之日之前的停留时间。

i.

ii.

合理化离岸资金安全港制度   为了方便在印度设立离岸基金的基金经理的居住，《 IT 法案》第 9A 条规定了特定的安全港制

度，根据该制度，“合格的投资基金”将不会仅仅因为代表其从事基金管理活动的“合格基金经理”

位于印度而被视为在印度具有业务联系或被视为印度纳税居民。根据第 9A 条下权益的可及性受其

中规定的条件约束。 本节还规定了基金资格条件。 这些条件尤其涉及基金的居住地，本金，规模，

5

6

42 号通知 / 2020 / F。 2020 年 6 月 30 日第 370149/143 / 2019-TPL 号。

2020 年 5 月 8 日发布的 2020 年 CBDT 第 11 号通函。

2020 年 6月
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2020. The Ministry of Power (‘MoP’) on April 6, 2020, reduced this to 50% of the 
cost of power. The remaining 50% is required to be paid within the time period 
under the Power Purchase Agreement (‘PPA’);

 ii. Reduction in Late Payment Surcharge Fee: The MoP on April 6, 2020 has re-
duced the late payment surcharge fee till June 30, 2020, post which the normal PPA 
rates will apply; and

 iii. Advisory to Generating Companies: The MoP on April 24, 2020 has advised the 
generating companies importing coal for blending purposes to replace their im-
ports with domestic coal. Coal can be imported for blending only if the requisite 
quantity and quality of domestic coal is not made available.

Taxation

 V The Income Tax Act, 1961 (‘IT Act’) contains certain deeming provisions, namely section 
56(2)(x) and 50CA, whereunder, inter alia, the sale and purchase of shares for a price that is less 
than the fair market value could result in incremental income implications in the hands of the 
buyer as well as the seller. The Central Board of Direct Taxes (‘CBDT’) has prescribed transac-
tions undertaken by certain classes of persons to which these Sections of the IT Act will not be 
applicable. These exemptions will be effective retrospectively from the April 1, 2020 and will be 
applicable for Assessment Year 2020-21 and subsequent Assessment Years:
 i. Section 56(2)(x) (which applies to the acquirer) has been relaxed for, (a) receipt of 

unquoted shares of companies (including their subsidiary and subsidiary of such 
subsidiary) where (A) in cases of oppression and mismanagement, on an appli-
cation moved by the Central Government under Section 241 of the Companies 
Act, the board of directors of such company has been suspended by the National 
Company Law Tribunal (‘NCLT’) and new directors have been appointed by the 
NCLT on the recommendation of the Central Government; and (B) the shares of 
such company and its subsidiaries and the subsidiary of such subsidiary have been 
received pursuant to a resolution plan approved by the NCLT; and (b) receipt of 
equity shares, of the reconstructed bank, received by the investor or the investor 
bank, as the case may be, where the equity shares have been allotted by the recon-
structed bank under the Yes Bank Limited Reconstruction Scheme, 2020; and

 ii. Section 50CA (which applies on the transferor) has been relaxed for transfer of 
unquoted shares of companies (including their subsidiary and subsidiary of such 
subsidiary) in the scenario mentioned at (i)(a) above5.

 V The CBDT has issued a Circular6 relaxing the tax residency rules for individuals stranded in 
India on account of the COVID-19 pandemic:
 i. FY 2019-20: For determining tax residential status for FY 2019-20 in respect of an 

individual who came to India on a visit before March 22, 2020 and: (a) has been 
unable to leave India on or before March 31, 2020 or has departed on an evacua-
tion flight on or before March 31, 2020, his/her period of stay in India from March 
22, 2020 to March 31, 2020 / date of departure, will be excluded; or (b) has been 
quarantined in India on account of COVID-19 on or after March 1, 2020 and has 
departed on an evacuation flight on or before March 31, 2020 or has been unable to 
leave India on or before March 31, 2020, his/her period of stay from the beginning 
of his quarantine to March 31, 2020 / date of departure, will be excluded; and

 ii. FY 2020-21: As the lockdown continues during FY 2020-21 and it is not yet clear 
as to when international flight operations would resume, a Circular excluding the 
period of stay of these individuals up to the date of normalisation of international 
flight operations, for determination of the residential status for FY 2020-21 will be 
issued after the normalisation.

 V In order to facilitate location of fund managers of offshore funds in India, Section 9A of the 
IT Act provides a specific safe harbour regime whereby an ‘eligible investment fund’ will not 
be construed to have a business connection in India or be regarded as a tax resident in India 
merely because an ‘eligible fund manager’ undertaking fund management activities on its be-
half is located in India. The availability of benefit under Section 9A is subject to the conditions 
prescribed therein. This Section also provides conditions for the eligibility of the fund. These 
conditions, inter alia, relate to residence of fund, corpus, size, investor broad basing, investment 

 5 Notification No.42 /2020/F. No.370149/143/2019-TPL, dated June 30, 2020.
 6 CBDT Circular 11 of 2020 dated May 08, 2020.
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diversification and payment of remuneration to fund manager. In this regard, the following 
developments have taken place:
 i. One of the conditions for availing the benefit of Section 9A is that the remunera-

tion paid by the fund to an eligible fund manager in respect of fund management 
activity undertaken on its behalf should not be less than the amount calculated in 
the prescribed manner. The manner for calculation of the minimum amount of 
remuneration that should be paid to the eligible fund manager in India by an off-
shore fund has now been prescribed by the CBDT7. The Notification also provides 
for a pre-approval mechanism under which a fund can seek approval at its option 
from the CBDT for remuneration lower than the prescribed remuneration under 
Rule 10VA of the Income-tax Rules, 1962; and

 ii. Further, the CBDT has issued a Notification8 suspending the conditions specified in 
clauses (e), (f) and (g) of Section 9A(3), which provide that (a) the fund has to have a 
minimum of 25 members who are, directly or indirectly, not connected persons; (b) 
any member of the fund along with the connected persons will not have any partic-
ipation interest, directly or indirectly, in the fund exceeding 10%; and (c) the aggre-
gate participation interest, directly or indirectly, of ten or less members along with 
their connected persons in the fund, will be less than 50%, in case of an investment 
fund set up by a Category-I FPI registered under the SEBI (FPI) Regulations, 2019. 
This Notification will come into force retrospectively from September 23, 2019.

 V The goods and services tax (‘GST’) implications on the remuneration/ honorarium received 
by the directors of a company have been a topic of dispute since the implementation of GST in 
July 2017. In order to put a rest to the controversy, the Central Board of Indirect Taxes & Cus-
toms by a Circular dated June 10, 2020 has issued the following clarifications:
 i. Remuneration Paid to Independent Directors or Directors who are not Em-

ployees: As per the definition of the term “independent directors” under the Com-
panies Act read with the Companies (Share Capital and Debentures) Rules, 2014, 
such director should not be an employee of the company or proprietor or partner 
of the company, in any of the three FYs immediately preceding the FY in which he 
is proposed to be appointed. Accordingly, the remuneration (by whatever name 
called) paid to them for their services, not being in the nature of salary paid dur-
ing the course of employment, would be subject to GST in the hands of the compa-
ny under reverse charge basis; and

 ii. Remuneration Paid to Directors who are also Employees: (a) part of a director’s 
remuneration which is declared as ‘salary’ in the books of the company and sub-
jected to TDS under Section 192 of the IT Act, being in the nature of salary, would 
not be subject to GST, and (b) part of a director’s remuneration which is declared 
separately other than salary in the books of the company and subjected to TDS 
under Section 194J of the IT Act as fees for professional or technical services, not 
being in the nature of salary, would be subject to GST in the hands of the company 
under reverse charge basis.

Employment

 V The Labour and Employment Department, Government of Gujarat has, by way of its Notifi-
cation dated May 13, 2020, increased the applicability threshold of the Contract Labour (Regu-
lation and Abolition) Act, 1970 (‘CLRA’) in the State of Gujarat to establishments and contrac-
tors engaging/employing 20 or more workmen, as against the earlier threshold of 10 workers.

The Labour Department, Government of Tripura, has by way of its Notification dated July 
3, 2020, increased the applicability threshold of the CLRA in the State of Tripura to 50 workers, 
as against the earlier threshold of 20 workers. This will remain in force for a period of 1000 days 
subject to further order in this regard.

 7 Notification No. 29/2020/ F. No. 142/15/2015-TPL dated May 27, 2020.
 8 Notification No. 41/2020/F. No. 142/15/2015-TPL- Part (1), dated June 30, 2020.

 V Clarification Issued in Respect 
of GST Implications on 
Director’s Remuneration 

 V Change in the Applicability 
Threshold under the Contract 
Labour Act, 1970 

广义投资者基础，投资多元化以及向基金管理人支付的报酬等。 在这方面，有如下更新：

享有第 9A 条规定的收益的条件之一是，基金就代其进行的基金管理活动而向合格的

基金经理支付的报酬不得少于以规定方式计算的金额。 CBDT7 现在已经规定了计算

离岸基金应支付给印度合格基金经理的最低薪酬金额的方式。该通知还提供了一种预

批准机制，根据该机制，基金可以选择从 CBDT 寻求批准报酬低于 1962 年《所得

税规则》第 10VA 条规定的报酬的薪酬； 

此外，CBDT 已发布通知 8，暂停第 9A（3）条（e），（f）和（g）条款中规定的条件，

其中规定（a）基金必须至少有 25 名成员，且非直接或间接的关连人士； （b）基金

的任何成员连同关连人士将不会直接或间接在基金中拥有超过 10％的参与权益；（c）

如果是根据 2019 年 SEBI（FPI）条例注册的 I 类 FPI 设立的投资基金 , 十名或以下

成员及其关连人士在基金中直接或间接的总参与权益将少于 50％，该通知自 2019 年

9 月 23 日起追溯生效。

i.

ii.

7

8

2020 年 5 月 27 日第 29/2020 / F.142 / 15 / 2015-TPL 号通知。

通知号 41/2020 / F。 2020 年 6 月 30 日第 142/15 / 2015-TPL 号第（1）部分。

  自 2017 年 7 月实施商品及服务税以来，对公司董事收取的酬金 / 酬金所征收的商品和服务税

（'GST'）一直是争议的话题。为了缓解争议，中央间接税与海关委员会在 2020 年 6 月 10 日的

通函中发布了以下澄清：

支付给独立董事或非雇员董事的薪酬：根据《公司法》中“独立董事”一词的定义，

并结合《 2014 年公司（股本和债券）规则》，该董事在紧接拟任命他的财政年度之

前的三个财政年度中的任何一年都不应是该公司的雇员，所有人或公司的合伙人。因

此，为他们提供服务而获得的报酬（不论其名称如何），不具有在雇用过程中所付工

资的性质，将由该公司征收商品及服务税（GST）且以对方付费为基础； 

支付给也是雇员的董事的薪酬：（a）董事薪酬的一部分，在公司账簿中被宣布为“薪

水”，并根据 IT 法第 192 条受到 TDS 的约束，具有薪酬性质。无需缴纳商品及服务税；

（b）一部分董事报酬，该报酬是公司账簿中的薪水以外的其他报酬，并适用 IT 法第

194J 条 TDS 规定属于专业或技术服务费用，不具备薪金的性质，将由该公司征收商

品及服务税（GST）且以对方付费为基础。

i.

ii.

商品及服务税对董事薪酬的影

响作出澄清

劳 务

1970 年度《合同工法》中适用

门槛的变化

  古吉拉特邦政府劳工和就业部通过其 2020 年 5 月 13 日的通知，提高了古吉拉特邦州 1970 年《合

同劳工（管理和废除）法》（'CLRA'）对企业的适用门槛，新标准是承包商雇用 / 雇用 20 个或更

多工人，而之前的标准是 10 个工人。

特里普拉拉政府的劳工部通过其 2020 年 7 月 3 日的通知，将特里普拉邦 CLRA 的适用门槛

提高到 50 名工人，而之前的门槛是 20 名工人。 这将继续有效 1000 天，并受进一步条令约束。

2020 年 6月



10 JUNE 2020

1234
I

Intellectual Property

 V Recently, the Kerala High Court in Balu Gopalakrishnan v. State of Kerala9, had an oppor-
tunity to adjudicate on issues surrounding data anonymization and transfer of sensitive health 
data of COVID-19 patients outside India. These proceedings were initiated by the petitioner due 
to concerns arising out of an agreement entered into between the State Government of Kerala 
(‘Kerala State’) with a US based company Sprinklr Inc. (‘Sprinklr’), which involved sharing and 
transfer of Covid-19 patient data (sensitive personal information) outside India, for analytical 
purposes, for better handling of the pandemic.

After hearing contentions of both the sides, the Kerala High Court issued an interim Order 
dated April 24, 2020 mandating (i) Kerala State to anonymize all sensitive data prior to sharing 
it with Sprinklr; (ii) Kerala State to ensure that adequate consent in accordance with applicable 
law is taken from the relevant data subjects; (iii) Sprinklr to preserve confidentiality of patient 
data as per the terms of the contract and not to share it with any third party; and (iv) Sprinklr to 
return the data to Kerala State once the contract terminates; and (iv) Sprinkler to not advertise 
or represent to any third party that it has access to any data regarding COVID – 19 patients.

 V The Delhi High Court, by way of an Order dated May 14, 2020, in the matter of Horlicks 
Limited v. Zydus Wellness Products Limited10 restrained Zydus Wellness Products Limited 
(‘Zydus’) from telecasting or otherwise communicating to the public its advertisement which 
unfairly compared its product ‘Complan’ with the plaintiffs’ health food drink ‘Horlicks’ (‘TVC’).

This parties have clashed in various suits over the years with the latest one being in the year 
2017 when Horlick’s Limited (‘Horlicks’) came across a print advertisement of Zydus where 
Zydus compared one cup of its product ‘Complan’ with two cups of ‘Horlicks’, where Horlick’s 
application for interim injunction was finally heard and dismissed, as Zydus agreed to make 
various amendments to the print advertisement.

In July 2019, Horlicks became aware that Zydus had launched a TVC disparaging the ‘Hor-
licks’ product and claiming that one cup of ‘Complan’ has the same amount of protein as two 
cups of ‘Horlicks’.

The Court while evaluating rival contentions reiterated the well established principle that 
the medium of the advertisement is important to keep in mind and that the electronic media 
would have a far greater impact than print media. The Court further observed that comparison 
based on ‘serve size’ is permissible and selecting parameters to compare rival products is also 
allowed. However, the Court was of the view that the TVC was disparaging as there was no voice 
over in relation to disclaimer on ‘serve size’ and the duration of six seconds was not sufficient 
for consumers to read the disclaimer. Hence, Zydus was restrained from running the TVC in its 
present form.

Information Technology

 V The Government of India, through the Ministry of Electronics and Information Technology 
has by way of a Press Note dated June 29, 2020, blocked and disallowed access to 59 mobile appli-
cations. The Press Note has been issued pursuant to Section 69A of the Information Technology 
Act, 2000 read with the Information Technology (Procedure and Safeguards for Blocking of Ac-
cess of Information by Public) Rules, 2009 (‘Blocking Rules’) based on apprehensions of threat 
to the security of data of Indian citizens. The Press Note prohibits the use of these applications 
through mobile and non-mobile internet enabled services on the grounds that the applications 
are engaged in activities which are prejudicial to sovereignty, integrity or defence of India, secu-
rity of State and public order and has been issued as an emergency measure. The Blocking Rules 
contemplate that any emergency blocking will be examined by a committee set up under the 
rules which can consider the issue and recommend whether the blocking should continue.

 9 WP(C)9498/2020.
 10 CS (COMM) 464/2019.

 V Kerala HC Decision on Data 
Privacy Concerns 

 V Horlicks and Complan Clash 
Again Over Disparaging 
Advert 

 V Applications Blocked on 
Security Apprehensions 

知识产权

信息技术

  最近，在 Balu Gopalakrishnan 诉喀拉拉邦案 9 中的喀拉拉邦高等法院有机会就围绕数据匿名

和印度境外 COVID-19 患者敏感健康数据的传输问题进行裁决。由于喀拉拉邦政府（' 喀拉拉邦 '）

与美国 Sprinklr Inc（'Sprinklr'）之间达成的一项协议引起了人们的关注，这些诉讼由请愿人发起，

涉及将印度以外的患者数据（敏感的个人信息）共享和转让，以便于分析和对疫情进行处理。

在听取了双方的陈述之后，喀拉拉邦高等法院发布了 2020 年 4 月 24 日的临时裁决令规定：

I．喀拉拉邦将所有敏感数据匿名化，然后再与 Sprinklr 共享； ii. 喀拉拉邦确保根据适用法律

征得有关数据当事人的充分同意； iii. Sprinklr 根据合同条款对患者数据保密，并且不与任何第三方

共享； iv. Sprinklr 在合同终止后将数据返回喀拉拉邦； v. Sprinklr 不得向任何第三方宣传或代表

其有权使用任何有关 COVID-19 患者的数据。

  德里高等法院通过 2020 年 5 月 14 日的命令，就 Horlicks Limited 诉 Zydus Wellness 

Products Limited 的 案 件 10， 禁 止 Zydus Wellness Products Limited（'Zydus'） 广 播 或

以其他方式向公众传播其广告 , 该广告不公平地将其产品‘Complan’与原告的健康食品饮料

‘Horlicks’（'TVC'）进行了比较。

双方在数年间已经有多次诉讼，最近一次是在 2017 年，当时 Horlick's Limited（'Horlicks'）

碰到 Zydus 的印刷广告，Zydus 将一杯产品 'Complan' 与两杯 'Complan' 进行了比较。 由于

Zydus 同意对印刷广告进行各种修改，因此最终法院听取并驳回了 Horlicks 的 Horlick 临时禁令申

请。

在 2019 年 7 月，Horlicks 意识到 Zydus 推出了电视广告来贬低‘Horlicks’产品，并声称一

杯‘Complan’与两杯‘Horlicks’具有相同的蛋白质含量。 

法院在评估竞争对手的论点时重申了行之有效的原则，即广告的媒体性质是重要的，电子媒体

比印刷媒体的影响要大得多。 法院进一步指出，允许基于“份量”进行比较，并且还可以选择参数

来比较竞争对手的产品。 但是，法院认为电视广告具有负面影响，因为没有关于“份量”免责声明

的声音，并且六秒钟的持续时间不足以让消费者阅读免责声明。 因此，Zydus 被责令限制播放当

前形式的该电视广告。

  印度政府通过电子和信息技术部发布 2020 年 6 月 29 日的通告，封禁和禁止访问 59 个移动应

用程序。基于对印度公民的数据安全受到威胁的考虑，根据 2000 年《信息技术法》第 69A 条的规

定发布了通告，通告与 2009 年《信息技术（禁止公众访问信息的程序和保障）规则》（《禁止规则》）

一起实施。该通知禁止通过启用移动和非移动互联网的服务使用这些应用程序，理由是这些应用程

序从事的活动不利于印度的主权，完整或国防和国家安全和公共秩序，并已作为紧急措施发布。封

禁规则考虑到任何紧急阻止都将由根据该规则设立的委员会进行审查，该委员会可以考虑该问题并

建议是否应继续封禁。

喀拉拉邦高法关于数据隐私

问题的决定

Horlicks 和 Complan 因 恶

性广告而再次发生冲突

出于安全考虑而封禁的应用

程序

2020 年 6月
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Intellectual Property

 V Recently, the Kerala High Court in Balu Gopalakrishnan v. State of Kerala9, had an oppor-
tunity to adjudicate on issues surrounding data anonymization and transfer of sensitive health 
data of COVID-19 patients outside India. These proceedings were initiated by the petitioner due 
to concerns arising out of an agreement entered into between the State Government of Kerala 
(‘Kerala State’) with a US based company Sprinklr Inc. (‘Sprinklr’), which involved sharing and 
transfer of Covid-19 patient data (sensitive personal information) outside India, for analytical 
purposes, for better handling of the pandemic.

After hearing contentions of both the sides, the Kerala High Court issued an interim Order 
dated April 24, 2020 mandating (i) Kerala State to anonymize all sensitive data prior to sharing 
it with Sprinklr; (ii) Kerala State to ensure that adequate consent in accordance with applicable 
law is taken from the relevant data subjects; (iii) Sprinklr to preserve confidentiality of patient 
data as per the terms of the contract and not to share it with any third party; and (iv) Sprinklr to 
return the data to Kerala State once the contract terminates; and (iv) Sprinkler to not advertise 
or represent to any third party that it has access to any data regarding COVID – 19 patients.

 V The Delhi High Court, by way of an Order dated May 14, 2020, in the matter of Horlicks 
Limited v. Zydus Wellness Products Limited10 restrained Zydus Wellness Products Limited 
(‘Zydus’) from telecasting or otherwise communicating to the public its advertisement which 
unfairly compared its product ‘Complan’ with the plaintiffs’ health food drink ‘Horlicks’ (‘TVC’).

This parties have clashed in various suits over the years with the latest one being in the year 
2017 when Horlick’s Limited (‘Horlicks’) came across a print advertisement of Zydus where 
Zydus compared one cup of its product ‘Complan’ with two cups of ‘Horlicks’, where Horlick’s 
application for interim injunction was finally heard and dismissed, as Zydus agreed to make 
various amendments to the print advertisement.

In July 2019, Horlicks became aware that Zydus had launched a TVC disparaging the ‘Hor-
licks’ product and claiming that one cup of ‘Complan’ has the same amount of protein as two 
cups of ‘Horlicks’.

The Court while evaluating rival contentions reiterated the well established principle that 
the medium of the advertisement is important to keep in mind and that the electronic media 
would have a far greater impact than print media. The Court further observed that comparison 
based on ‘serve size’ is permissible and selecting parameters to compare rival products is also 
allowed. However, the Court was of the view that the TVC was disparaging as there was no voice 
over in relation to disclaimer on ‘serve size’ and the duration of six seconds was not sufficient 
for consumers to read the disclaimer. Hence, Zydus was restrained from running the TVC in its 
present form.

Information Technology

 V The Government of India, through the Ministry of Electronics and Information Technology 
has by way of a Press Note dated June 29, 2020, blocked and disallowed access to 59 mobile appli-
cations. The Press Note has been issued pursuant to Section 69A of the Information Technology 
Act, 2000 read with the Information Technology (Procedure and Safeguards for Blocking of Ac-
cess of Information by Public) Rules, 2009 (‘Blocking Rules’) based on apprehensions of threat 
to the security of data of Indian citizens. The Press Note prohibits the use of these applications 
through mobile and non-mobile internet enabled services on the grounds that the applications 
are engaged in activities which are prejudicial to sovereignty, integrity or defence of India, secu-
rity of State and public order and has been issued as an emergency measure. The Blocking Rules 
contemplate that any emergency blocking will be examined by a committee set up under the 
rules which can consider the issue and recommend whether the blocking should continue.

 9 WP(C)9498/2020.
 10 CS (COMM) 464/2019.
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Litigation & Arbitration

 V The Supreme Court of India in Quippo Construction Equipment Limited v. Janardan Nir-
man Private Limited11 held that failure to participate in arbitral proceedings or raise objections 
thereto, including in relation to the place of arbitration and appointment of the arbitrator, will 
be considered a deemed waiver of such rights and will preclude the relevant party from raising 
such objections in subsequent proceedings.

 V Supreme Court of India in Suo Moto Writ Petition Civil 3 of 2020 passed an Order dated 
May 6, 2020 directing that ‘all periods of limitation prescribed under the Arbitration and Concil-
iation Act, 1996, and under Section 138 of the Negotiable Instruments Act, 1881, will be extended 
with effect from March 15, 2020 till further orders to be passed by this Court in the present pro-
ceedings’. The Order further specified that if the limitation period expires post March 15, 2020, it 
will be extended by a period of 15 days from the date on which the nationwide lockdown is lifted 
in the area where the dispute lies or where the cause of action arises.

The Supreme Court by an earlier Order dated March 23, 2020 in the same matter had held 
that ‘irrespective of the limitation period prescribed in all such proceedings, irrespective of the 
limitation period prescribed under the Special law or general law whether condonable or not will 
stand extended w.e.f. March 15 2020 till further order/s to be passed by this Court in present pro-
ceedings’.

 V In its Order dated June 19, 2020 in the matter of S. Kasi v. State12, the Supreme Court stated 
that its Order dated March 23, 2020 in Suo Moto Writ petition No 3 of 2020 extending lim-
itation during the COVID–19 lockdown was ‘‘never meant to curtail any provision of Code of 
Criminal Procedure or any other statute which was enacted to protect the Personal Liberty of a 
person”13. Therefore, the Order dated March 23, 2020 does not defeat the right of an accused to 
get default bail if the charge sheet was not filed within the prescribed time under the Code of 
Criminal Procedure, 1973.

 V In Banyan Tree Growth Capital LLC v. Axiom Cordages Limited14, the Bombay High Court 
upheld the validity of a put option under both the Foreign Exchange Management Act, 1999 
(‘FEMA’) and the Securities Contracts (Regulation) Act, 1956 (‘SCRA’).

The Bombay High Court has held that merely because a contract contains a put option in 
respect of securities, it cannot be termed ‘a contract in derivatives’ (such contracts contradicting 
the provisions of the SCRA). A put option in itself does not provide an assured return to a for-
eign investor. In the present case, as the price of the put securities, at the time of the exercise of 
the option was less than the fair market value of such securities, the transaction was compliant 
with the pricing guidelines prescribed under FEMA.

AZB represented Banyan Tree in the proceedings before the Bombay High Court as well as 
in the arbitration proceedings before that.

 V In Rural Fairprice Wholesale Limited v. IDBI Trusteeship Services Limited15, the default-
ing party sought an injunction on the ground that if the pledged shares were sold during the 
pandemic, irreparable loss would be caused to all stakeholders as such shares would be sold at 
a very low price. An ad interim injunction was granted by the Bombay High Court restraining 
IDBI Trusteeship Services Limited from selling the pledged shares, until a future date. A special 
leave petition challenging this Order was dismissed by the Supreme Court.

 V The Delhi High Court, in Halliburton Offshore Services Inc. v. Vedanta Limited16, held 
that outbreak of the COVID-19 pandemic and consequent nation-wide lockdown, cannot by it-
self be used as an excuse for non-performance of a contract, where performance deadlines were 
prior to the occurrence of the outbreak. It was held that there has to be a ‘real reason’ and ‘real 
justification’ for invoking a force majeure clause and that the Court must inter alia assess (a) the 
conduct of the parties prior to the outbreak; (b) the deadlines imposed under the contract; and 
(c) the steps taken to mitigate the impact of the force majeure event, to determine whether the 
concerned party was genuinely prevented from performing its contractual obligations due to 
the outbreak.

 11 2020 SCC OnLine SC 419.
 12 2020 SCC OnLine SC 529.
 13 Ibid, para 18.
 14 Commercial Arbitration Petitions No. 475 & 476 of 2019.
 15 Interim Application No.1 of 2020 in Commercial Suit (L) 307 Of 2020
 16 O.M.P (I)(COMM.) No. 88/2020.
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  印 度 最 高 法 院 在 Quippo Construction Equipment Limited 诉 Janardan Nirman 

Private Limited 案 11 中裁定，未参加仲裁程序或对此提出异议，包括在仲裁地点和任命仲裁员

方面，均被视为放弃此类权利，并会阻止相关方在后续程序中提出此类异议。

  印度最高法院 2020 年 3 月 3 日就 Suo Moto 书面申请通过了一项 2020 年 5 月 6 日的命

令，指示“ 1996 年仲裁和和解法”以及 1881 年“可转让票据法”第 138 条规定的所有时效，从

2020 年 3 月 15 日起生效，直至本法院在本次诉讼程序中通过的进一步命令为止。该命令进一步

规定，如果时效期限于 2020 年 3 月 15 日后到期，从在争议发生地或引起诉讼的地区取消全国封

城之日起，将延长 15 天。

最高法院在 2020 年 3 月 23 日的一项较早命令中就同一事项裁定：‘不论所有此类诉讼规定

的时效期限如何，无论特别法或普通法规定的时效期限如何，均应予以延长到 2020 年 3 月 15 日，

直到本法院在当前诉讼程序中通过进一步命令为止’。

11

12

13

14

15

16

2020 SCC 在线 SC 419。

2020 SCC 在线 SC 529。

同上，第 18 段。

2019 年第 475 和 476 号商业仲裁请愿。

2020 年第 1 号临时申请，关于 2020 年第 307 号法律公告

O.M.P(I)(COMM.)2020 年第 88 号。

诉讼和仲裁

放弃对仲裁程序提出异议的

权利

最高法院扩大了《仲裁法》和《可

转让票据法》第 138 条规定的

限制

  在 S. Kasi 诉 State12 的 2020 年 6 月 19 日的命令中，最高法院在 2020 年 3 月 23 日的 Suo 

Moto 书面请愿书中扩展了 COVID-19 锁定期间的限制，其 2020 年 3 月 23 日的命令是“绝不

意味着要废除为保护人身自由而颁布的《刑事诉讼法》或任何其他成文法则”13。 因此，如果未在

1973 年的《刑事诉讼法》规定的时间内提出指控，则 2020 年 3 月 23 日的命令不会妨碍被告获

得默认保释的权利。

最高法院澄清了因COVID-19

而延长时效期限的先前命令

  在 Banyan Tree Growth Capital LLC 诉 Axiom Cordages Limited14 一案中，孟买高

等法院维持《1999 年外汇管理法》（'FEMA'）和《 1956 年证券合同（管理）法》（'SCRA'）

中认沽期权的有效性。

孟买高等法院裁定，仅因为合同包含有关证券的认沽期权，并不能将其称为“衍生工具合同”（此

类合同与 SCRA 的规定相抵触）。 认沽期权本身不能为外国投资者提供确定的回报。 在本案中，

由于认沽证券的价格在行使期权时低于该证券的公平市场价值，因此该交易符合 FEMA 规定的定

价准则。 

AZB 代表 Banyan Tree 参与了孟买高等法院的诉讼以及之前的仲裁程序。

孟买高等法院支持期权协议的

有效性

  在 Rural Fairprice Wholesale Limited 诉 IDBI Trusteeship Services Limited 案 15

中，违约方以禁制令为由要求停止其出售行为，理由是如果在疫情期间出售所抵押的股份，将给所

有利益相关者造成无法弥补的损失，因为此时此类股份的出售价格非常低。孟买高等法院批准了一

项临时禁制令，禁止 IDBI Trusteeship Services Limited 出售已抵押的股票，直到禁令未来解除。 

最高法院驳回了一项质疑该命令的特别动议。

由于 COVID-19 疫情，孟买

高院限制了质押股票的出售

  德 里 高 等 法 院 在 Halliburton Offshore Services Inc. 诉 Vedanta Limited16 中 裁 定

COVID-19 肺炎爆发和随后的全国范围的封锁，本身不能作为不履行合同的借口，如果合同的履

行期限是最后期限在爆发之前。它被认为必须有一个“真正的理由”和“正当的”援引不可抗力条

款的理由，并且法院必须特别评估（a）双方在疫情爆发前的行为；（b）合同规定的截止日期；以

及（c） 为减轻不可抗力事件的影响而采取的措施，以确定相关方是否因不可抗力事件的爆发而无

法履行其合同义务。

COVID-19 作为援引不可抗

力条款的基础

2020 年 6月
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