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Corporate & SCRA

❖❖ Pursuant to the amendment notified by the Ministry of Corporate Affairs (‘MCA’), on Feb-
ruary 19, 2019, to the Companies (Adjudication of Penalties) Rules, 2014 (‘Adjudication Rules’), 
Rule 3 relating to adjudging penalties under the provisions of the Companies Act, 2013 (‘Com-
panies Act’), has been amended. The key changes introduced, inter alia, include: (i) amended 
timelines and process for responding to show cause notices by the recipient (which, in addition 
to the company and every officer in default, can now be any person in the company); (ii) re-
quirement for show cause notice to include the nature of non-compliance, relevant penal provi-
sions under the Companies Act and the maximum penalty that may be imposed; (iii) provision 
for e–filing to be made once the e-adjudication platform is created; and (iv) timelines within 
which the adjudicating officer has to pass an order.

The amendments to the Adjudication Rules further provide that: (i) while adjudging the 
quantum of penalty, certain additional factors must now be taken into consideration such as the 
size of the company, nature of business, injury to public interest, and nature of the default; and 
(ii) the penalty imposed cannot be less than the minimum penalty, if any, prescribed under the 
relevant section of the Companies Act, and if the Companies Act provides a fixed penalty for a 
default, then the adjudicating officer must impose such fixed penalty.

❖❖ In September 2018, Rule 9A was introduced into the Companies (Prospectus and Allotment 
of Securities) Rules, 2014 (‘Allotment Rules’), whereby all issuances of securities by public un-
listed companies were required to be made in dematerialized form. By way of a notification dat-
ed (and effective from) January 22, 2019, the MCA has, amended Rule 9A by introducing a new 
sub-rule (11) thereunder, pursuant to which: (i) a Nidhi company; (ii) a Government company; 
and (iii) a wholly owned subsidiary, are exempted from the scope of Rule 9A.

❖❖ MCA has, by way of a notification dated March 29, 2019, amended the Companies (Incor-
poration) Rules, 2014 (‘Incorporation Rules), by inserting a new Rule 38A in the Incorpora-
tion Rules. Pursuant to Rule 38A, a new e-form AGILE (INC-35) needs to be filed alongwith the 
application for incorporation. This e-form AGILE is effectively a consolidated application for 
registration of goods and service tax identification number, registration with the Employees’ 
State Insurance Corporation and registration with the Employees’ Provident Fund Organisa-
tion, with the aim of facilitating applicants to easily obtain the aforementioned registrations 
alongwith the incorporation certificate.

❖❖ As part of its efforts to curb shell companies, the MCA has notified a new electronic form 
ACTIVE (Active Company Tagging Identities and Verification) (‘Form INC-22A’) through Rule 
25A of the Incorporation Rules, with effect from February 25, 2019. Form INC-22A, inter alia, re-
quires companies to furnish details of the registered office, including the photo of the registered 
office showing at least one director/ key managerial personnel who has affixed his Digital Sig-
nature to Form INC-22A and geographical coordinates of the registered office. Rule 25A requires 
every company incorporated on or before December 31, 2017 (subject to a few exceptions) to 
file the Form INC-22A on or before April 25, 2019. Please refer to our Client Alert dated March 
7, 2019 available at https://www.azbpartners.com/bank/new-e-form-active-notified-to-curb-
shell-companies, for more details.

Foreign Exchange

❖❖ The Foreign Exchange Management (Establishment in India of a Branch Office or a Liaison 
Office or a Project Office or any Other Place of Business) Regulations, 2016 (‘Branch Office 
Regulations’) required prior approval of Reserve Bank of India (‘RBI’) to be obtained for open-
ing a branch office, liaison office or project office or any other place of business in India (‘BO/
LO/PO’), if the principal business of the non-resident applicant was within the defence, telecom, 
private security or information and broadcasting sector(s) (the ‘Relevant Sectors’). RBI, by way 
of its circular dated March 28, 2019, has notified that:
 i. for the opening of a BO/LO/PO in the Relevant Sectors, prior approval of RBI will 

not be required to be obtained, if the concerned ministry or regulator in India has 
granted its approval or license or permission regarding such proposal. The circu-
lar clarifies that the term ‘permission’ will not include general permission, if any, 
available under the automatic route in respect of the abovementioned sectors (vis-
à-vis foreign direct investment); and

 ii. for proposals regarding opening of project offices in the defence sector, a separate 
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外汇管理

 i. 在相关行业开设 BO/LO/PO, 如果相关部门或监管方已经就上述动议给予批准或给予

执照或许可，则无需获得 RBI 的前置批准。通告也澄清，‘许可’并不包括就上述行业 ( 相

对外国直接投资方面 ) 经自动路径所获得的一般批准，即使存在这种一般批准；

 ii. 对在防务领域开设项目办公室的动议，如果申请方已经获得国防部或服务总部或者

根据公司事务部（'MCA'）2019 年 2 月 19 日公布的对 2014 年度公司（处罚裁决）规则（'

处罚规则 ') 的修订，2013 年度公司法案（' 公司法 ') 规定下处罚裁决相关的第 3 条被修订。关键

修订包括如下：(i) 接收方 ( 除公司和所有缺省设置的管理层外，现在可以是公司里的任何人 ) 回应

述因通知的时间线和流程修订；(ii) 述因通知被要求包括不服从的性质、根据公司法案的相关惩罚

条款以及可能发生的最高惩罚；(iii) 一旦电子处罚平台搭建好，应提供电子提交的方式；(iv) 负责

处罚的官员必须下达裁决的时间线。

处罚规则的修订进一步如下规定：(i) 在决定处罚的金额时，可以将诸如公司规模，商业性质，

对公共利益的伤害，违约性质等额外因素纳入考量范围；(ii) 如果存在公司法案相关部分所规定的

最小惩罚 , 则施加的惩罚不可低于这种规定；而且如果公司法案对某类违约规定了固定惩罚，则裁

决官必须施加此固定裁决。

在 2018 年 9 月，2014 年度公司 ( 招股说明书和证券分配 ) 规定 (' 分配规定 ') 中引入第 9A

条规则，所有上市公司发行证券都被要求以非物质形式提交。通过 2019 年 1 月 22 日发布 ( 即日

生效 ) 的公告，MCA 引入一条新的第 11 条子款修订了 9A 条规则，根据该子款 , (i)Nidhi 公司（印

度非银行金融公司 );（ii）国有公司；（iii）全资子公司可以免于 9A 条规则所规定的范畴。

MCA 通过 2019 年 3 月 29 日的通告，通过在注册规则中插入一条新规定第 38A 款，修订了

2014 年度公司 ( 注册 ) 规则 (' 注册规则 ')。根据第 38A 款规定，在注册申请中需要同时提交一个

新的电子表格 AGILE(INC-35)。这个电子表格 AGILE 实质是对商品和服务税号登记，员工州保

险公司登记和对员工公积金机构登记的合并申请，目的在于帮助申请人比较容易地和公司注册文件

一起获得上述登记。

作为打压壳公司努力的一部分，MCA 通过注册规则第 25A 通告了新的电子表格 ACTIVE ( 活

跃公司标记和验证 )(INC-22A' 表格 )，自 2019 年 2 月 25 日起生效。INC-22A 表格的要求包

括公司提供登记办公室的具体细节，包括显示至少一位董事 / 关键管理层将其 INC-22A 表格的数

字签名和登记办公室的地理定位连接的登记办公室照片。规则第 25A 条要求所有在 2017 年 12 月

31 日或之前登记的公司（除个别例外）在 2019 年 4 月 25 日之前提交 INC-22A 表格。更多细

节请参考我们在 2019 年 3 月 7 日发布的客户提醒，网址在 http://www.azbpartners.com/bank/ 

new-e-form-active-notified-to-curb-shell-companies.

2016 年度外汇管理 ( 在印度设立分公司、联系办公室、项目办公室或任何其他商务场所 ) 法

规 (' 办公室法规 ') 要求如果境外申请者的主要商业活动属于防务、电信、个人安保、信息或广播

行业 (' 相关行业 '), 则其在印度设立分公司、联系办公室、项目办公室或任何其他商务场所 ('BO/

LO/PO') 都需要获得印度储备银行 ('RBI') 的前置批准。RBI 通过 2019 年 3 月 28 日的通告公

告如下：
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reference or approval from the Government of India will not be required, if the ap-
plicant has been awarded a contract by, or has entered into an agreement with, the 
Ministry of Defence or Service Headquarters or Defence Public Sector Undertakings.

❖❖ The Securities and Exchange Board of India (‘SEBI’) and RBI had, by way of their circulars 
dated June 15, 2018, inter alia, introduced a ‘per corporate’ limit, disallowing a foreign portfolio 
investor (‘FPI’) from having an exposure of more than 20% of its entire corporate bond portfolio 
to a single corporate (including exposures to related entities of such corporate). In order to en-
courage a wider spectrum of investors to access the Indian corporate debt market, on February 
15, 2019, RBI issued a notification withdrawing the above mentioned ‘per corporate’ limit with 
immediate effect. The ‘per issue’ limit for FPIs (i.e., an FPI and its investor group may invest 
in any issue of corporate bonds subject to a cap of 50% of such issue) and the 20% short-term 
investments limit for FPIs continues to remain in place. This withdrawal is in line with the an-
nouncement made in paragraph 10 of the Statement on Developmental and Regulatory Policies 
of the Sixth Bi-monthly Monetary Policy Statement for 2018-19 of RBI, dated February 7, 2019.

To give effect to RBI’s circular dated February 15, 2019, SEBI similarly withdrew this require-
ment by its circular dated March 12, 2019, with immediate effect.

❖❖ RBI has, by way of its circular dated March 1, 2019, announced a separate scheme called 
the Voluntary Retention Route (‘VRR’). Investments under the VRR scheme have been open for 
allotment from March 11, 2019. The aggregate investment limit by FPIs under this scheme is 
¤ 40,000 crores (approx. US$ 5.5 billion) for making investments in Government securities (G-

Secs, treasury bills and state development loans) and ¤ 35,000 crores (approx. US$ 5 billion) for 
making investments in corporate debt instruments. The minimum retention period for invest-
ment under VRR is three years, and during this period, the FPI must maintain a minimum of 75% 
of the allocated amount in India. The requisite investment amount is required to be adhered 
to on an end-of-day basis and can include cash holdings in the Rupee accounts used for VRR. 
Allocation of investment amount to FPIs under VRR must be made on-tap or through auctions. 
Subject to certain relaxations, FPIs are required to invest the amount allocated, referred to as 
the Committed Portfolio Size (‘CPS’), in the relevant debt instruments and remain invested at 
all times during the voluntary retention period. Successful allottees are required to invest 25% 
of their CPS within one month and the remaining amount within three months from the date of 
allotment. FPIs that wish to liquidate their investments through VRR prior to the end of the re-
tention period may do so by selling their investments to another FPI. Investments made through 
VRR are not subject to any minimum residual maturity requirement, concentration limit or sin-
gle/group investor-wise limits applicable to FPIs for making investments in corporate bonds 
under the general investor route. FPIs investing through VRR are eligible to participate in repos 
for their cash management subject to certain conditions. Additionally, FPIs investing under VRR 
are eligible to participate in any currency or interest rate derivative instrument, whether over-
the-counter or exchange traded, to manage their interest rate risk or currency risk.

Capital Markets

❖❖ SEBI had issued a circular on December 7, 2018 (‘SBO Circular’), specifying that all listed en-
tities would be required to disclose details pertaining to significant beneficial owners (‘SBOs’), 
in the prescribed format. The SBO Circular was based on the Companies (Significant Beneficial 
Owners) Rules, 2018 (‘SBO Rules’), which were amended by the MCA by way of the Compa-
nies (Significant Beneficial Owners) Amendment Rules, 2019. Pursuant to the MCA amendment, 
SEBI issued a circular on March 12, 2019, and amended the SBO Circular.

The key amendments pursuant thereto pertain to the previous requirement of the number 
and percentage of shares held being required to be disclosed. The format has been amended to 
require disclosure of the details of shares, voting rights, rights on distributable dividend or any 
other distribution, exercise of control and exercise of significant influence held by the SBO. A 
footnote has been added to clarify that if the nature of the holding/ exercise of the right of an 
SBO falls under multiple categories (as set out above), multiple rows for the same SBO will need 
to be inserted for each of the categories.

The amendments to the SBO Circular will come into force with effect from the quarter end-
ed June 30, 2019, and will apply to all listed entities that are reporting companies as per the SBO 
Rules, as amended.

❖❖ SEBI has, by way of a circular dated January 10, 2019, on Committees at Market Infrastruc-
ture Institutions (as modified by SEBI circular dated February 15, 2019) (‘MII Circular’), pre-
scribed detailed requirements in relation to the functions and composition of the committees 

❖❖ Investment by FPIs in Debt

❖❖ Voluntary Retention Route for 
Investments by FPIs

❖❖ Format for Disclosure 
of Details of Significant 
Beneficial Owners

❖❖ Establishment of Committees 
of Market Infrastructure 
Institutions
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印度证监会 ('SEBI') 和 RBI 通过 2018 年 6 月 15 日的公告，包括了引入了 ' 单间公司’限制，

不允许外国组合投资者 ('FPI') 将其全部公司债组合就单一公司 ( 包括该公司相关实体 ) 的敞口超过

20%。为鼓励更广泛的投资者参与印度公司债市场，RBI 于 2019 年发布公告，撤回上述的 ' 单间公司’

限制，立时生效。FPI 的 ' 单次发行 ' 限制 ( 即 FPI 及其投资集团投资额最多可以达到单次公司债发

行的 50%) 和 FPI 对短期投资的 20% 上限则依然有效。该次限制废除和 RBI 于 2019 年 2 月 7 日

公布的 2018-2019 年度第 6 个双月货币政策声明中对发展和监管政策声明第 10 段的宣称是一致的。

为使 RBI 于 2019 年 2 月 15 日的公告生效，SEBI 相应地通过 2019 年 3 月 12 日的公告撤回

了该项规定且立时生效。

RBI 通过其 2019 年 3 月 1 日的公告，宣布一项名为自愿保持路径的方案 ('VRR')。在 VRR

方案下所作的投资自 2019 年 3 月 11 日起开放配额。外国组合投资者在该方案下对政府债券 ( 政

府债券 , 财政短期债券 , 和州发展贷款 ) 的总和投资上限为 40,000 crores( 约 55 亿美元 )；对公

司债券工具的投资上限是 35,000 crores( 约 50 亿美元 )。在 VRR 框架下的投资最短保持期限是

3 年，且在该期限内，FPI 必须将最少 75% 的配额保持在印度。必须的投资额应坚持日终基准并

且可以计入用于 VRR 的卢比账户中的现金仓位。对 FPI 的投资额度分配应通过拍卖方式随时提

供。在作出某些限制放松后，FPI 需要将被称为承诺组合额度 ('CPS') 的配额投资于相关债务工具

并在整个自愿保持期内都保持该投资仓位。成功获得配额的投资者应在配额获得日起一个月内完成

25% 的 CPS 投资并在三个月内完成其余的投资。在保留期结束之前希望通过 VRR 框架清仓其投

资的 FPI 可以将其投资出售给另一 FPI。通过 VRR 进行的投资不受在普通投资者路径下对 FPI 投

资公司债券适用的最短剩余期限限制、集中度限制或单个投资方或投资集团限制。通过 VRR 框架

进行投资的 FPI 在满足特定条件下为其现金管理可以参加回购。此外，在 VRR 框架下投资的 FPI

也可以参与任何汇率或利率衍生品工具交易以管理其汇率或利率风险，无论是场外交易或交易所交

易都可。

印度证监会 ('SEBI') 于 2018 年 12 月 7 日发布公告 ('SBO 公告 '), 规定所有上市实体必须就

实质性受益所有人 ('SBOS') 的相关细节以规定格式进行披露。SBO 公告基于 2018 年度公司 ( 实

质性受益所有人 ) 法规 ('SBO 法规 '), 后者由 MCA 经 2019 年度公司 ( 实质性受益所有人 ) 修订法

规而修订。根据 MCA 的修订，SEBI 于 2019 年 3 月 12 日发布公告，修订了 SBO 公告。

据此的关键修订是关于之前对需要披露的股份数量和百分比的要求。格式被修订为需要披露股

份、投票权、对可分配股息或任何其他分配项目的权益，以及 SBO 行使控制权和实质影响的各种

细节。修订中还加有一个脚注，注明如果一个SBO持有/行使其权益的性质分属多个类别（如上所述), 

则同一 SBO 为每个类别都应加入多行相关信息。

SBO 公告的修订将在于 2019 年 6 月 30 日结束的季度生效，对 SBO 法规下所有应提交报告

的上市公司将以修订版为准适用。

SEBI 通过 2019 年 1 月 10 日的市场基础设施机构委员会公告 ( 通过 2019 年 2 月 15 日的

SEBI 公告修订 )('MII 公告 '), 规定了根据 2018 年度证券合同 ( 监管 )( 证券交易所和清算公司 )

2019 年 3月

国防公共领域项目部的合同或者和上述机构签署协议，则不需要印度政府另外的推荐

或批准。

FPI 对债券的投资

FPI 通过自愿保持路径的投

资

实质性受益所有人细节

披露的格式

建立市场基础设施机构委员

会

资本市场
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required to be set up by stock exchanges, clearing corporations and depositories (collectively, 
‘Market Infrastructure Institutions’ or ‘MIIs’) under the Securities Contracts (Regulation) 
(Stock Exchanges and Clearing Corporations) Regulations, 2018 and the SEBI (Depositories and 
Participants) Regulations, 2018, with a view to protect the interests of investors in the securities 
market and to regulate the securities market.

The MII Circular stipulates the establishment of: (i) functional committees (comprising of 
member selection committee, investor grievance redressal committee and nomination and re-
muneration committee); and (ii) oversight committees (comprising of standing committee on 
technology, advisory committee, regulatory oversight committee and risk management com-
mittee). The MII Circular also prescribes requirements in relation to composition, quorum and 
functions of each of the committees.

❖❖ SEBI has introduced amendments to the guidelines for public issue of units of Infrastruc-
ture Investment Trusts and Real Estate Investment Trusts (together, ‘Investment Vehicles’) in 
order to further rationalise and ease the process of public issue of units of Investment Vehicles. 
Key highlights amongst them are:
 i. the definition of ‘institutional investors’ has been updated to refer to the SEBI (Is-

sue of Capital and Disclosure Requirements) Regulations, 2018;
 ii. Mutual funds, alternative investment funds (‘AIFs’), FPIs other than category III 

FPIs sponsored by associate entities of the merchant bankers, insurance compa-
nies promoted by, and pension funds of, associate entities of the merchant bankers 
have been permitted to invest under the category of anchor investors;

 iii. Bidding period may be extended on account of force majeure, banking strike or 
similar circumstances, subject to total bidding period not exceeding 30 days;

 iv. Time period for announcement of the floor price or the price band by the invest-
ment manager has been reduced from five days to two days prior to the opening of 
the bid (in case of initial public offer); and

 v. Investment Vehicles are required to accept bids using only the application sup-
ported by blocked amount (‘ASBA’) and consequent changes in bidding process 
have been made.

❖❖ SEBI has, in its informal guidance to JM Financial Limited, stated that the objective of Regu-
lation 15(1)(f) of SEBI (Alternative Investment Funds) Regulations, 2012 (‘AIF Regulations’) is 
to further the interests of investors with respect to the un-invested portion of investable funds, 
till deployment of these funds in accordance with the investment objective of the AIF. Accord-
ingly, applying the same rationale, SEBI has clarified that investment proceeds from sale/trans-
fer of investments or returns earned from the investments can be invested in temporary invest-
ment instruments specified in Regulation 15(1)(f) of the AIF Regulations pending distribution 
of investment proceeds to the investors, provided that details of such transactions are disclosed 
to the investors and the diversification requirements under Regulation 15(1)(c) of the AIF Regu-
lations would be applicable to such investments as well.

❖❖ SEBI, by way of its order dated February 15, 2019 (‘Wipro Order’), has granted an exemption 
to Wipro Limited (‘Wipro’) from the strict enforcement of Regulation 24(ii) of the SEBI (Buy–
back of Securities) Regulations, 2018 (‘Buyback Regulations’), which provided that a company 
cannot make a public announcement of buyback during the pendency of any scheme or amal-
gamation. Wipro had filed the application on account of a scheme of amalgamation providing 
for Wipro’s wholly owned subsidiaries with Wipro.

In the application seeking relaxation of enforcement of Regulation 24 (ii), Wipro submit-
ted that there would be no new issue of equity shares or change in the shareholding pattern of 
Wipro consequent to the scheme of amalgamation with its wholly owned subsidiaries and that 
the merger is merely an internal re-organization with its group of companies and there will not 
be any material impact from the perspective of consolidated financial statements of Wipro. SEBI 
granted the exemption subject to the proposed buyback (if approved by the board of directors 
of Wipro) being in accordance with applicable laws, and the averments made by Wipro in its ap-
plication and the scheme of amalgamation intimated to the relevant stock exchanges being true 
and correct.

❖❖ SEBI issued an interpretative letter on February 8, 2019, to DSP Merrill Lynch Limited 
(‘DSPML’), a SEBI registered intermediary engaged in activities including stock broking, mer-
chant banking, underwriting and research analysis, and provided guidance under the SEBI 
(Informal Guidance) Scheme, 2003 regarding the SEBI (KYC (Know Your Client) Registration 
Agency) Regulations, 2011 (‘SEBI KRA Regulation’) and SEBI’s Master Circular on ‘Guidelines 
on Anti-Money Laundering (AML) Standards and Combating the Financing of Terrorism (CFT) 
/Obligations of Securities Market Intermediaries under the Prevention of Money Laundering 
Act, 2002 and Rules framed thereunder’ dated July 4, 2018 (‘Master Circular’).
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法规以及 2018 年度 SEBI（存管银行和参与方 ) 法规，股票交易所，清算公司和存管银行 ( 统称

为 ' 市场基础设施机构 ' 或 'MIIS'), 所必须设立的委员会的功能和结构的具体要求，以保护证券市

场投资者的利益并监管证券市场。

  MII 公告规定需要设立：(i) 功能性委员会 ( 包括成员选择委员会，投资者投诉处理委员会以

及提名和薪酬委员会 )；(ii) 监察性委员会 ( 包括技术常务委员会，顾问委员会，监管委员会以及

风险管理委员会 )。MII 公告也规定了和每个委员会的组成、法定人数和职能相关的要求。

SEBI 对基建投资信托和房地产投资信托 ( 并称为 ' 投资工具 ') 的公开发行指导原则引入修

订，以进一步合理化和简化投资工具公开发行流程。其中关键的显著修订处如下：

 i. 参照 2018 年度 SEBI( 资本发行和披露要求 ) 法规，' 机构投资者 ' 的定义作了更新；

 ii. 共同基金，另类投资基金 ('AIFS'), 商业银行相关实体主办的第 III 类 FPI 之外的

FPI, 商业银行相关实体发起的保险公司和退休基金都可以在锚定投资者类别下进

行投资；

 iii. 投标阶段可以因为不可抗力，银行罢工，或其他类似情况而延长，总投标时间不

可超过 30 天；

 iv. 由投资经理宣布价格下限或价格区间的时间期限由投标开始（如果是首次公开募

股）前的五天下降为两天；

 v. 投资工具应只接受通过封闭账户所支持的投标申请 ('ASBA') 而且投标程序有相应

的变更。

SEBI 通过其对 JM Financial Limited 的非正式指导文件，申明 2012 年度 SEBI( 另类

投资基金 ) 法规第 15(1)(f) 条的目的是就可投资基金的未投资部分进一步保护投资者权益，直

到这些基金按照 AIF 的投资目标完成配置。相应地，根据同一逻辑，SEBI 也申明在收益向投

资者发放之前，投资售出 / 转让所得或投资收益可以投资于 AIF 法规第 15(1)(f) 条所规定的临

时性投资工具，条件是上述交易的细节向投资者披露并且满足 AIF 法规第 15(1)(c) 的多元化

要求。

SEBI 通过 2019 年 2 月 15 日的命令 ('Wipro 命令 '), 对 Wipro Limited('Wipro') 豁免

2018 年度 SEBI( 证券回购 ) 法规 (' 回购法规 ') 第 24(ii) 条的严格实施，该条款规定，公司在

任何合并计划或其他方案待决时，不能作任何关于回购的公开声明。Wipro 就一项将其子公司

和自身合并的方案提交了相关申请。

在请求放松法规第 24(ii) 条限制的申请中，Wipro 提出和其全资子公司合并计划的结果不

会导致持股结构的变化或者新股本发行，合并仅仅是集团公司内部重组，从 Wipro 的合并财务

报表角度看没有任何实质性影响。SEBI 作出决定，如果拟议中的回购 ( 如果被 Wipro 董事会

批准 ) 符合相应适用法律，而且其申请中的陈述以及要向相关证交所提起的合并计划是真实准

确的，就给予这项豁免。

SEBI 于 2019 年 2 月 8 日，向 DSP Merrill Lynch Limited('DSPML'), 一间在 SEBI 登记的

从事包括股票经纪，商业银行，承销和研究分析等业务的中介 , 就 2011 年度 SEBI(KYC( 了解客户 )

登记机构)法规，2011年度('SEBI KRA 法规')以及2018年7月4日SEBI发布的'对反洗钱(AML)

标准和反金融恐怖主义 (CFT) 的指导原则 / 证券市场中介在 2002 年度预防洗钱法案下的义务和此

框架下的规则 ' 主公告 (' 主公告 ')，发出解释函件并在 2003 年度 ( 非正式指导 ) 方案下提供指导。

SEBI 在 JM Financial 

Limited 事宜上的非正式指

导文件

SEBI 就 Wipro 事宜对证券

回购的裁决

SEBI 就 DSP Merrill 
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式指导
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required to be set up by stock exchanges, clearing corporations and depositories (collectively, 
‘Market Infrastructure Institutions’ or ‘MIIs’) under the Securities Contracts (Regulation) 
(Stock Exchanges and Clearing Corporations) Regulations, 2018 and the SEBI (Depositories and 
Participants) Regulations, 2018, with a view to protect the interests of investors in the securities 
market and to regulate the securities market.

The MII Circular stipulates the establishment of: (i) functional committees (comprising of 
member selection committee, investor grievance redressal committee and nomination and re-
muneration committee); and (ii) oversight committees (comprising of standing committee on 
technology, advisory committee, regulatory oversight committee and risk management com-
mittee). The MII Circular also prescribes requirements in relation to composition, quorum and 
functions of each of the committees.

❖❖ SEBI has introduced amendments to the guidelines for public issue of units of Infrastruc-
ture Investment Trusts and Real Estate Investment Trusts (together, ‘Investment Vehicles’) in 
order to further rationalise and ease the process of public issue of units of Investment Vehicles. 
Key highlights amongst them are:
 i. the definition of ‘institutional investors’ has been updated to refer to the SEBI (Is-

sue of Capital and Disclosure Requirements) Regulations, 2018;
 ii. Mutual funds, alternative investment funds (‘AIFs’), FPIs other than category III 

FPIs sponsored by associate entities of the merchant bankers, insurance compa-
nies promoted by, and pension funds of, associate entities of the merchant bankers 
have been permitted to invest under the category of anchor investors;

 iii. Bidding period may be extended on account of force majeure, banking strike or 
similar circumstances, subject to total bidding period not exceeding 30 days;

 iv. Time period for announcement of the floor price or the price band by the invest-
ment manager has been reduced from five days to two days prior to the opening of 
the bid (in case of initial public offer); and

 v. Investment Vehicles are required to accept bids using only the application sup-
ported by blocked amount (‘ASBA’) and consequent changes in bidding process 
have been made.

❖❖ SEBI has, in its informal guidance to JM Financial Limited, stated that the objective of Regu-
lation 15(1)(f) of SEBI (Alternative Investment Funds) Regulations, 2012 (‘AIF Regulations’) is 
to further the interests of investors with respect to the un-invested portion of investable funds, 
till deployment of these funds in accordance with the investment objective of the AIF. Accord-
ingly, applying the same rationale, SEBI has clarified that investment proceeds from sale/trans-
fer of investments or returns earned from the investments can be invested in temporary invest-
ment instruments specified in Regulation 15(1)(f) of the AIF Regulations pending distribution 
of investment proceeds to the investors, provided that details of such transactions are disclosed 
to the investors and the diversification requirements under Regulation 15(1)(c) of the AIF Regu-
lations would be applicable to such investments as well.

❖❖ SEBI, by way of its order dated February 15, 2019 (‘Wipro Order’), has granted an exemption 
to Wipro Limited (‘Wipro’) from the strict enforcement of Regulation 24(ii) of the SEBI (Buy–
back of Securities) Regulations, 2018 (‘Buyback Regulations’), which provided that a company 
cannot make a public announcement of buyback during the pendency of any scheme or amal-
gamation. Wipro had filed the application on account of a scheme of amalgamation providing 
for Wipro’s wholly owned subsidiaries with Wipro.

In the application seeking relaxation of enforcement of Regulation 24 (ii), Wipro submit-
ted that there would be no new issue of equity shares or change in the shareholding pattern of 
Wipro consequent to the scheme of amalgamation with its wholly owned subsidiaries and that 
the merger is merely an internal re-organization with its group of companies and there will not 
be any material impact from the perspective of consolidated financial statements of Wipro. SEBI 
granted the exemption subject to the proposed buyback (if approved by the board of directors 
of Wipro) being in accordance with applicable laws, and the averments made by Wipro in its ap-
plication and the scheme of amalgamation intimated to the relevant stock exchanges being true 
and correct.

❖❖ SEBI issued an interpretative letter on February 8, 2019, to DSP Merrill Lynch Limited 
(‘DSPML’), a SEBI registered intermediary engaged in activities including stock broking, mer-
chant banking, underwriting and research analysis, and provided guidance under the SEBI 
(Informal Guidance) Scheme, 2003 regarding the SEBI (KYC (Know Your Client) Registration 
Agency) Regulations, 2011 (‘SEBI KRA Regulation’) and SEBI’s Master Circular on ‘Guidelines 
on Anti-Money Laundering (AML) Standards and Combating the Financing of Terrorism (CFT) 
/Obligations of Securities Market Intermediaries under the Prevention of Money Laundering 
Act, 2002 and Rules framed thereunder’ dated July 4, 2018 (‘Master Circular’).

❖❖ Guidelines for the Public Issue 
of Units of InvITs and REITs
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DSPML had sought guidance on whether it could rely on the client’s status as ‘verified or 
registered’ on the KYC Registration Agency (‘KRA’) system while performing due diligence on 
the client, if certain KYC documents were deficient, obsolete or missing. SEBI clarified that the 
intermediary is responsible for identifying and verifying its client by using the KYC documents 
provided and any discrepancies in the documents are required to be informed to KRA for sub-
sequent corrective action.

In this regard, SEBI highlighted various rules / regulations, including the SEBI KRA Reg-
ulations, the Master Circular, Frequently Asked Questions (FAQs) on KYC Requirements, and 
the Prevention of Money-laundering (Maintenance of Records) Rules, 2005 (‘PML Rules’) and 
stated that the ultimate responsibility to verify and identify the client is cast upon the registered 
intermediary while commencing an account-based relationship with the client. In case of mis-
match in information, the intermediary is required to immediately refer the matter for correc-
tive action to the custodian and KRA, before on-boarding the client.

Therefore, DSPML would not be permitted to rely on documents which are deficient, obso-
lete or missing, if the KYC status is shown as ‘verified/ registered’ in the KRA system. DSPML, as 
part of conducting a KYC check is required to do due diligence by seeking the proper KYC docu-
ments in accordance with SEBI regulations / circulars and the PML Rules, before onboarding the 
client.

❖❖ SEBI has issued an interpretative, non-binding letter dated November 28, 2018, to Genpact 
India Private Limited (‘Genpact’) under the SEBI (Informal Guidance) Scheme, 2003 providing 
guidance on SEBI (FPI) Regulations, 2014 (‘FPI Regulations’), RBI circulars dated November 17, 
2016 and April 17, 2018 and SEBI circular dated February 28, 2017 on Investment by FPIs in debt 
(collectively the ‘Circulars’).

Genpact had issued certain rated, unsecured, redeemable and non-convertible debentures 
(‘NCDs’) on a private placement basis to a FPI registered with SEBI (‘FPI Entity’). The NCDs is-
sued had a maturity period of more than three years and were utilized to meet funding require-
ments for day-to-day operations, downstream investments and general corporate purposes.

Prior to the Circulars, except for infrastructure companies, FPIs were allowed to invest in 
listed NCDs only. Pursuant to the Circulars, FPIs had been permitted to invest in unlisted cor-
porate debt, subject to a minimum residual maturity of more than one year, and an end-use 
restriction on investment in real estate business, capital market and purchase of land.

A clarification was sought on whether Genpact is permitted to delist its existing listed NCDs 
subscribed to by the FPI Entity prior to the date of the Circulars coming into effect and utilize 
the proceeds of such listed NCDs in making downstream investments on private arrangement 
basis. In this regard, SEBI was of the view that:
 i. There was no violation to the end-use restriction rules for the proceeds raised 

from the issuance of NCDs as Genpact’s nature of business was in accordance with 
the said rules; and

 ii. On de-listing of NCDs, SEBI was of the view that it depends on the terms of the of-
fer document/private placement memorandum issued by Genpact to the FPI En-
tity on whether the NCDs are required to be necessarily listed or ‘may be’ listed. 
If as per the offer document/private placement memorandum, the NCDs have to 
necessarily be listed, then they should be held till maturity and subsequently de-
list in accordance with the procedure set out in Regulation 59 of the SEBI (Listing 
Obligations and Disclosure Requirement) Regulations, 2015.

❖❖ On March 12, 2019, SEBI issued an informal guidance pursuant to certain questions raised 
by Infosys Limited in relation to SEBI (Share Based Employee Benefits) Regulations, 2014 (‘SBEB 
Regulations’) and the Buyback Regulations. Infosys had sought the following clarifications:
 i. Whether Infosys can issue stock options grant letters (‘Grant Letters’) for issuing 

stock options (‘ESOPs’) to eligible employees during the ‘buyback period’ in the 
context of Regulation 24(i)(b) of the Buyback Regulations;

 ii. If the equity shares are to be issued by the company, pursuant to exercise of ESOPs 
granted during the ‘buyback period’, whether the minimum vesting period of one 
year (as stated in Regulation 18(1) of the SBEB Regulations) is to be computed from 
the date of grant of such ESOPs or from the date being one year from the expiry of 
the ‘buyback period’; and

 iii. Further, with respect to equity shares to be transferred by the Infosys Employee 
Benefits Trust to the eligible employees pursuant to exercise of ESOPs granted dur-
ing the ‘buyback period’ (there being no new equity shares issued by the Infosys 
upon exercise of such ESOPs), whether the minimum vesting period of one year is 
to be computed from the date of grant of such ESOPs.

The Buyback Regulations define ‘buyback period’ as the period between the date of board 
of directors resolution or date of declaration of results of the postal ballot for special resolution 

❖❖ SEBI Informal Guidance on 
Investment in Corporate Debt 
by FPIs

❖❖ SEBI Informal Guidance in the 
Matter of Infosys Limited

回购法规定义的 ' 回购期 ' 是自授权股份回购的董事会决议日或股东特别决议邮寄式投票结

果公布日 ( 视具体情况而定 ) 起到向接受回购要约的股东支付对价日为止的时间段。回购法规

DSPML 就其在对客户进行尽职调查时，如果某些 KYC 文件不充分，过时或缺失，是否可依

靠 KYC 登记机构 ('KRA') 系统上客户的 ' 已认证或登记 ' 状态来认证寻求指导。SEBI 明确中介有

责任通过客户提供的 KYC 文件对客户进行确认和证实，文件中的任何矛盾之处都应提交 KRA 以作

随后的更正。

就此方面 , SEBI 强调了各项规则 / 法规，包括 SEBI KRA 法规 , 主公告 ,KYC 要求有关的常见

问题 (FAQS) 以及 2005 年度防止洗钱 ( 记录保持 ) 规则 ('PML 规则 '), 并申明在开始和客户基于

账户的关系之前，确认和证实客户身份的最终责任由登记的中介承担。在信息不匹配的情况下，中

介在和客户开始合作之前，应立即向监护方和 KRA 反映需要更正的问题。

因此，即使 KYC 的状态在 KRA 系统内显示为 ' 已确认 / 登记 ', DSPML 也不可以依赖不充分

的，过时的，或者有缺失的文件。DSPML 作 KYC 验证中的部分职责就包括应该在和客户合作之前，

按照 SEBI 法规 / 公告和 PML 规定通过寻找合适的 KYC 文件进行尽职调查。

SEBI 于 2018 年 11 月 28 日 根 据 2003 年 度 SEBI( 非 正 式 指 导 ) 方 案 向 Genpact India 

Private Limited ('Genpact') 发出非约束性解释函，就 2014 年度 SEBI(FPI) 法规 ('FPI 法规 '), 

RBI2016 年 11 月 17 日和 2018 年 4 月 17 日以及 SEBI2017 年 2 月 28 日就 FPI 对债券投资所

发布的公告 ( 统称 ' 公告 ') 提供指导。

Genpact 以私募形式向 SEBI 登记的 FPI('FPI 实体 ') 发行特定的分级无担保可赎回不可转债券

('NCDS')。这些NCDS到期期限在3年以上并且被用于满足日常资金需求，下游投资以及一般公司开支。

在公告之前，除基建公司外，FPI 只能投资于上市交易的 NCDS。根据公告，FPI 可以投资于

未上市的公司债券，限制条件是到期期限至少长于一年且最终用途不得用于投资房地产，资本市场

或购买土地。

Genpact 希图澄清它是否可以将其现有的在公告生效之前由 FPI 实体认购的上市 NCDS 退市

并使用上述上市 NCDS 的收益以私下协定的方式进行下游投资。就此事宜，SEBI 的观点如下：

SEBI 于 2019 年 3 月 12 日就 Infosys Limited 就 2014 年度 SEBI( 基于股权的员工福利 ) 法

规 ('SBEB' 法规 ) 和回购法规相关的某些问题发布非正式指导。Infosys 就下列问题寻求澄清：

i. Genpact 没有违反对通过发行 NCDS 所募集资金的最终用途限制，因为其业务的性质

符合上述规定；

ii. 就 NCDS 的退市而言，SEBI 的观点是此事有赖于 Genpact 向 FPI 实体发放的文件

/ 私募备忘录中的要约条件是否规定 NCDS 必须上市还是 ' 可以 ' 上市。如果要约文件 /

私募备忘录中规定，NCDS 必须上市，则它们必须持有到到期日，此后根据 2015 年

度 SEBI( 上市责任和披露要求 ) 法规第 59 条明确的程序退市。

 i. Infosys 可否在回购法规第 24(i)(b) 款语境下的 ' 回购期 ' 内为发行股票期权 ('ESOPS') 

向合格员工发放股票期权授予函 (' 授予函 ');

 ii. 如果公司要发行股本，若要行使在 ' 回购期 ' 内被授予的 ESOPS，( 如 SBEB 法规第

18(1) 款声明的 ) 最小等待期一年是应该从上述 ESOPS 授予日算起，还是从 ' 回购期’

终止日一年后算起；

 iii. 此外，就根据在 ' 回购期 ' 授予的 ESOPS 的行权而从 Infosys 员工福利信托转让给合

格员工的股权（在对上述 ESOPS 行权时 Infosys 没有发行新股权 ) 而言，是否最小

等待期一年要从授予上述 ESOPS 日起算。

SEBI 对 Infosys Limited

事宜的非正式指导

SEBI 就 FPI 对公司债券投

资的非正式指导意见
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of shareholders (as the case may be) to authorize the buyback of shares and the date on which 
the payment of consideration to shareholders who have accepted the buyback offer is made. 
Regulation 24(i)(b) of the Buyback Regulations provides that a company must not issue any 
shares or other specified securities including by way of bonus till the date of expiry of ‘buyback 
period’. Specified securities under the Buyback Regulations also include ESOPs. Regulation 
18(1) of the SBEB Regulations provides that the minimum vesting period for employee stock 
options will be one year.

With respect to the first query, SEBI noted that the company is not prohibited from issuing 
Grant Letters to the employees during the buyback period but the ESOPs would convert or vest 
only after expiry of the buyback period and subject to Regulation 18(1) of the SBEB Regula-
tions (which provides that in case of ESOPs, there should be a minimum vesting period of one 
year). With respect to the second query, SEBI noted that the minimum vesting period of one 
year would be computed from the date of the Grant Letters. Further, with respect to the third 
query, SEBI noted that with respect to equity shares which are to be transferred by the Infosys 
Employee Benefits Trust to the employees pursuant to exercise of ESOPs granted during the 
‘buyback period’, the minimum vesting period of one year should be computed from the date 
of grant of such ESOPs.

❖❖ SEBI on December 31, 2018 has issued key amendments to the SEBI (Prohibition of Insider 
Trading) Regulations, 2015 with effect from April 1, 2019. Please refer to our Client Alert dated 
April 8, 2019 available at https://www.azbpartners.com/bank/amendments-to-sebi-prohibi-
tion-of-insider-trading-regulations-2015-key-highlights, for more details.

Banking and Finance

❖❖ RBI has, on March 15, 2019, issued the RBI (Prevention of Market Abuse) Directions, 2019 
(‘PMA Directions’), to all persons dealing in securities, money market instruments, foreign ex-
change instruments, derivatives or other instruments of similar nature as RBI may specify from 
time to time, with a view to prevent market abuse. The PMA Directions have come into force on 
March 15, 2019. The key features of the PMA Directions are as follows:
 i. Market manipulation: The PMA Directions stipulate that persons transacting or 

facilitating a transaction in the markets for financial instruments (‘Market Par-
ticipants’) will not: (i) engage in any transaction or any act of omission or com-
mission which may result in, or seek to convey, a false or misleading impression as 
to the price of, or supply of, or demand for, a financial instrument, carried out with 
the intention of making an undue financial gain or any other material benefit. This 
includes any transaction or action which may result in, or is intended to result in, 
an artificial price of a financial instrument; and/or (ii) undertake transactions on 
an electronic trading platform which may disrupt or delay its functioning.

 ii. Benchmark manipulation: Market Participants will not undertake and/or initiate 
any action with the intention of manipulating the calculation and/or influencing a 
benchmark rate or a reference rate.

 iii. Misuse of information: Market Participants will not: (i) use any non-public price-
sensitive information (i.e., information which is not publicly available, and which 
may affect the price of a financial instrument if made publicly available) for any 
material benefit to itself or to others; (ii) use any price sensitive customer infor-
mation (i.e., information pertaining to transactions or potential transactions of 
a customer which is not publicly available, and which may affect the price of any 
financial instrument if made publicly available) for any transaction on their own 
account in a manner which adversely affects the outcome for the customer; and 
(iii) intentionally (i.e., without exercising due diligence as to the veracity of the in-
formation) create or transmit false or inaccurate information or withhold timely 
information which is required to be reported or made public, which influences or 
is likely to influence the price of any financial instrument.

 iv. Monitoring, compliance and reports: Market Participants must report any in-
stance of market abuse or attempted market abuse detected by them to RBI 
promptly and must provide any data and/or information as may be required by 
RBI in this regard.

 v. Regulatory action for market abuse: Market Participants committing market 
abuse will be liable to be denied market access in one or more instruments for a 
period which may not exceed one month at a time. All instances of such action will 
be made public by RBI.
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❖❖ RBI has, pursuant to the circular dated March 13, 2019, introduced changes and rationalised 
the extant framework for trade credits (‘TC’), with effect from the date of the circular. Some of 
the key additions and amendments introduced by the circular are set out below.
 i. TC can now be raised in any freely convertible foreign security as well as in Indian 

Rupees.
 ii. The circular has increased the limits under which TC could be raised under the 

automatic route and provides for a higher limit for sectors such as for oil / gas re-
fining & marketing, airline and shipping where the transaction value is generally 
larger, and has specified the persons who can grant TC depending on the type of 
TC proposed to be availed.

 iii. The circular has aligned the tenure of TC for import of capital goods, non-capital 
goods and shipyards / shipbuilders with the changes in the minimum average ma-
turity for external commercial borrowings.

 iv. The circular has also reduced the all-in cost ceiling for raising TC and borrowers 
availing TC are now permitted to hedge their exposure created by the TC.

 v. The circular now permits change of currency of TC from one freely convertible 
foreign currency to any other freely convertible foreign currency as well as to Ru-
pees, but not from Rupees to any freely convertible foreign currency.

In addition to guarantees, the circular now permits creation of security over certain mov-
able and immovable assets for the TC.

Telecommunications

❖❖ The Department of Telecommunications (‘DoT’) by way of its notifications dated February 
25, 2019 and February 28, 2019 amended the license agreement pertaining to: (i) Public Mobile 
Radio Trunking Services (PMRTS) licenses (other than unified licenses); (ii) International Long 
Distance (ILD) licenses (other than unified licenses); and (iii) National Long Distance (NLD) 
licenses (other than unified licenses) for modification in the rate of interest chargeable on de-
layed payments of license fee/spectrum usage charges or any other dues by the licensee, from 
2% above the prime lending rate (PLR) of the State Bank of India (‘SBI’) to 4% above the mar-
ginal cost of lending rate (MCLR) of the SBI (as on the beginning of the financial year, com-
pounded monthly). The amendments come into effect retrospectively from April 1, 2016.

Taxation

❖❖ Section 56(2)(viib) of the Income-tax Act, 1961 (‘IT Act’) provides that where a closely held 
company issues its shares at a price which is more than its fair market value (‘FMV’), the amount 
received in excess of FMV will be charged to tax in the hands of the company as income from 
other sources.

The Central Board of Direct Taxes (‘CBDT’) had issued a notification dated June 14, 2016, 
providing that investments received by ‘start-ups’ (as specified by the Department of Indus-
trial Policy and Promotion (‘DIPP’)) would not be subject to tax under Section 56(2)(viib) of 
the IT Act. Further, the DIPP issued a notification dated April 11, 2018, as modified by another 
notification dated January 16, 2019, specifying the procedure and criteria for start-ups to avail 
tax benefits (‘DIPP Notification’). The CBDT had also issued a notification dated May 24, 2018, 
specifying that the provisions of Section 56(2)(viib) of the IT Act will not apply to consideration 
received by a company for issue of shares that exceeds the face value of such shares, if the con-
sideration has been received from an investor in accordance with the approval granted by the 
Inter-Ministerial Board of Certification as per the DIPP Notification.

In supersession of the DIPP Notification, the Department for Promotion of Industry and 
Internal Trade (‘DPIIT’) issued a notification dated February 19, 2019 (‘DPIIT Notification’), in-
troducing new measures for taxation of angel investments. Pursuant to the DPIIT Notification, 
the CBDT issued a notification dated March 5, 2019 stating that provisions governing angel tax 
will not be applicable to start-ups that have been recognized by DPIIT in the DPIIT Notification. 
The salient features of DPIIT Notification are as follows:
 i. An entity will be considered a start-up up to a period of 10 years from the date of 

incorporation if: (i) the turnover of the entity does not exceed ¤ 100 crores (ap-
prox. US$ 14.4 million) during any year; (ii) the entity is working towards innova-
tion, development and improvement of products, processes or services or employ-

❖❖ Revised Framework for Trade 
Credits

❖❖ DoT amends PMRTS, ILD and 
NLD Licence Agreements to 
Change Rate of Interest for 
Payment Defaults

❖❖ Angel Tax Exemption 
Notification

第 24(i)(b) 款规定，在 ' 回购期’终止之前，公司不得以任何方式包括发放奖金的方式发行任

何股份或特定证券。回购法规下的特定证券也包括 ESOPS。SBEB 法规第 18(1) 款则规定

员工股票期权的最小等待期为一年。

就第一项问询，SEBI 指出公司可以在回购期内向员工发放授予函，但 ESOPS 只有在

回购期结束后才能转换或开始等待，并需要遵从 SBEB 法规第 18(1) 款的规定 ( 该款规定就

ESOPS 而言，等待期至少一年 )。就第二项问询，SEBI 指出最小等待期一年应该自授予函

发放日起算。此外就第三项问询，SEBI 指出，就根据在 ' 回购期’内授予的 ESOPS 的行权

而由 Infosys 员工福利信托转让给员工的股份而言，最小一年等待期应从授予上述 ESOPS

计算起。

SEBI 于 2018 年 12 月 31 日对 2015 年度 SEBI( 禁止内部人交易 ) 法规发布关键修订，

修订自 2019 年 4 月 1 日起生效。更多细节请参考我们在 2019 年 4 月 8 日发布的客户提醒，

具 体 网 址 在 https://www.azbpartners.com/bank/amendments-to-sebi-prohibition-

of-insider-trading-regulations-2015-key-highlights.
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of shareholders (as the case may be) to authorize the buyback of shares and the date on which 
the payment of consideration to shareholders who have accepted the buyback offer is made. 
Regulation 24(i)(b) of the Buyback Regulations provides that a company must not issue any 
shares or other specified securities including by way of bonus till the date of expiry of ‘buyback 
period’. Specified securities under the Buyback Regulations also include ESOPs. Regulation 
18(1) of the SBEB Regulations provides that the minimum vesting period for employee stock 
options will be one year.

With respect to the first query, SEBI noted that the company is not prohibited from issuing 
Grant Letters to the employees during the buyback period but the ESOPs would convert or vest 
only after expiry of the buyback period and subject to Regulation 18(1) of the SBEB Regula-
tions (which provides that in case of ESOPs, there should be a minimum vesting period of one 
year). With respect to the second query, SEBI noted that the minimum vesting period of one 
year would be computed from the date of the Grant Letters. Further, with respect to the third 
query, SEBI noted that with respect to equity shares which are to be transferred by the Infosys 
Employee Benefits Trust to the employees pursuant to exercise of ESOPs granted during the 
‘buyback period’, the minimum vesting period of one year should be computed from the date 
of grant of such ESOPs.

❖❖ SEBI on December 31, 2018 has issued key amendments to the SEBI (Prohibition of Insider 
Trading) Regulations, 2015 with effect from April 1, 2019. Please refer to our Client Alert dated 
April 8, 2019 available at https://www.azbpartners.com/bank/amendments-to-sebi-prohibi-
tion-of-insider-trading-regulations-2015-key-highlights, for more details.

Banking and Finance

❖❖ RBI has, on March 15, 2019, issued the RBI (Prevention of Market Abuse) Directions, 2019 
(‘PMA Directions’), to all persons dealing in securities, money market instruments, foreign ex-
change instruments, derivatives or other instruments of similar nature as RBI may specify from 
time to time, with a view to prevent market abuse. The PMA Directions have come into force on 
March 15, 2019. The key features of the PMA Directions are as follows:
 i. Market manipulation: The PMA Directions stipulate that persons transacting or 

facilitating a transaction in the markets for financial instruments (‘Market Par-
ticipants’) will not: (i) engage in any transaction or any act of omission or com-
mission which may result in, or seek to convey, a false or misleading impression as 
to the price of, or supply of, or demand for, a financial instrument, carried out with 
the intention of making an undue financial gain or any other material benefit. This 
includes any transaction or action which may result in, or is intended to result in, 
an artificial price of a financial instrument; and/or (ii) undertake transactions on 
an electronic trading platform which may disrupt or delay its functioning.

 ii. Benchmark manipulation: Market Participants will not undertake and/or initiate 
any action with the intention of manipulating the calculation and/or influencing a 
benchmark rate or a reference rate.

 iii. Misuse of information: Market Participants will not: (i) use any non-public price-
sensitive information (i.e., information which is not publicly available, and which 
may affect the price of a financial instrument if made publicly available) for any 
material benefit to itself or to others; (ii) use any price sensitive customer infor-
mation (i.e., information pertaining to transactions or potential transactions of 
a customer which is not publicly available, and which may affect the price of any 
financial instrument if made publicly available) for any transaction on their own 
account in a manner which adversely affects the outcome for the customer; and 
(iii) intentionally (i.e., without exercising due diligence as to the veracity of the in-
formation) create or transmit false or inaccurate information or withhold timely 
information which is required to be reported or made public, which influences or 
is likely to influence the price of any financial instrument.

 iv. Monitoring, compliance and reports: Market Participants must report any in-
stance of market abuse or attempted market abuse detected by them to RBI 
promptly and must provide any data and/or information as may be required by 
RBI in this regard.

 v. Regulatory action for market abuse: Market Participants committing market 
abuse will be liable to be denied market access in one or more instruments for a 
period which may not exceed one month at a time. All instances of such action will 
be made public by RBI.
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RBI 于 2019 年 3 月 15 日向所有从事证券、货币市场工具、外汇工具、衍生品或其他类

似性质的 RBI 可随时明确的工具交易的人发布 2019 年度 RBI( 防止滥用市场 ) 指令 ('PMA

指令 ')，以防止滥用市场。PMA 指令于 2019 年 3 月 15 日生效。PMA 指令的关键内容如下：

银行与金融

操纵市场：PMA 指令规定在市场中交易或协助交易金融工具的人 (' 市场参与者 ')

不可以：(i) 从事任何可能导致和某个金融工具的价格或供求相关的错误或误导

性的印象的交易或者是过犯或忽略行为，或试图传播和某个金融工具的价格或

供求相关的错误或误导性的印象，并且意图以此获得不当经济收益或其他物质

利益的失职或委托行为。这包括所有可能导致或意图导致金融工具人为价格的

交易或行为；(ii) 在电子交易平台上进行可能导致扰乱或延迟电子交易平台行使

功能的交易。

操纵基准：市场参与者不可以采取和 / 或发起任何旨在于操纵基准价格或参考价

格的计算或影响基准价格或参考价格的行为。

信息滥用：市场参与者不可以：(i) 使用任何非公开的价格敏感信息 ( 也就是非

公开可以获取并且一旦公开可能影响某个金融工具价格的信息 ) 为自己或他人

谋取物质利益；(ii) 使用价格敏感客户信息 ( 也就是和某个客户的交易或潜在交

易相关的非公开信息，一旦公开可能影响某个金融工具的价格 ) 以为自己账户

的交易所用，且交易导致对客户不利的结果；以及 (iii) 蓄意 ( 也就是对信息真

实性未作尽职调查 ) 编造或传播错误的或不准确的信息，或不及时提供需要报

告或向公众披露的信息，其结果会影响或可能影响任何金融工具价格的。

监管，合规和报告：市场参与者应向 RBI 立即报告他们所发现的滥用市场或意

图滥用市场行为，并且必须提供 RBI 就此所可能要求的一切数据和 / 或信息。

市场滥用的监管行为：有市场滥用行为的市场参与者可被判罚在一次不超过一

个月的期限内禁止参与一个或多个金融工具的市场交易。所有上述案例将由

RBI 公开。

i. 

i i .  

i i i .  

iv. 

v. 

2019 年 3月

对 SEBI 2015 年度 ( 禁止内

部人交易 ) 法规的修订

2019 年度 RBI( 防止滥用市

场 ) 指令
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❖❖ RBI has, pursuant to the circular dated March 13, 2019, introduced changes and rationalised 
the extant framework for trade credits (‘TC’), with effect from the date of the circular. Some of 
the key additions and amendments introduced by the circular are set out below.
 i. TC can now be raised in any freely convertible foreign security as well as in Indian 

Rupees.
 ii. The circular has increased the limits under which TC could be raised under the 

automatic route and provides for a higher limit for sectors such as for oil / gas re-
fining & marketing, airline and shipping where the transaction value is generally 
larger, and has specified the persons who can grant TC depending on the type of 
TC proposed to be availed.

 iii. The circular has aligned the tenure of TC for import of capital goods, non-capital 
goods and shipyards / shipbuilders with the changes in the minimum average ma-
turity for external commercial borrowings.

 iv. The circular has also reduced the all-in cost ceiling for raising TC and borrowers 
availing TC are now permitted to hedge their exposure created by the TC.

 v. The circular now permits change of currency of TC from one freely convertible 
foreign currency to any other freely convertible foreign currency as well as to Ru-
pees, but not from Rupees to any freely convertible foreign currency.

In addition to guarantees, the circular now permits creation of security over certain mov-
able and immovable assets for the TC.

Telecommunications

❖❖ The Department of Telecommunications (‘DoT’) by way of its notifications dated February 
25, 2019 and February 28, 2019 amended the license agreement pertaining to: (i) Public Mobile 
Radio Trunking Services (PMRTS) licenses (other than unified licenses); (ii) International Long 
Distance (ILD) licenses (other than unified licenses); and (iii) National Long Distance (NLD) 
licenses (other than unified licenses) for modification in the rate of interest chargeable on de-
layed payments of license fee/spectrum usage charges or any other dues by the licensee, from 
2% above the prime lending rate (PLR) of the State Bank of India (‘SBI’) to 4% above the mar-
ginal cost of lending rate (MCLR) of the SBI (as on the beginning of the financial year, com-
pounded monthly). The amendments come into effect retrospectively from April 1, 2016.

Taxation

❖❖ Section 56(2)(viib) of the Income-tax Act, 1961 (‘IT Act’) provides that where a closely held 
company issues its shares at a price which is more than its fair market value (‘FMV’), the amount 
received in excess of FMV will be charged to tax in the hands of the company as income from 
other sources.

The Central Board of Direct Taxes (‘CBDT’) had issued a notification dated June 14, 2016, 
providing that investments received by ‘start-ups’ (as specified by the Department of Indus-
trial Policy and Promotion (‘DIPP’)) would not be subject to tax under Section 56(2)(viib) of 
the IT Act. Further, the DIPP issued a notification dated April 11, 2018, as modified by another 
notification dated January 16, 2019, specifying the procedure and criteria for start-ups to avail 
tax benefits (‘DIPP Notification’). The CBDT had also issued a notification dated May 24, 2018, 
specifying that the provisions of Section 56(2)(viib) of the IT Act will not apply to consideration 
received by a company for issue of shares that exceeds the face value of such shares, if the con-
sideration has been received from an investor in accordance with the approval granted by the 
Inter-Ministerial Board of Certification as per the DIPP Notification.

In supersession of the DIPP Notification, the Department for Promotion of Industry and 
Internal Trade (‘DPIIT’) issued a notification dated February 19, 2019 (‘DPIIT Notification’), in-
troducing new measures for taxation of angel investments. Pursuant to the DPIIT Notification, 
the CBDT issued a notification dated March 5, 2019 stating that provisions governing angel tax 
will not be applicable to start-ups that have been recognized by DPIIT in the DPIIT Notification. 
The salient features of DPIIT Notification are as follows:
 i. An entity will be considered a start-up up to a period of 10 years from the date of 

incorporation if: (i) the turnover of the entity does not exceed ¤ 100 crores (ap-
prox. US$ 14.4 million) during any year; (ii) the entity is working towards innova-
tion, development and improvement of products, processes or services or employ-

❖❖ Revised Framework for Trade 
Credits

❖❖ DoT amends PMRTS, ILD and 
NLD Licence Agreements to 
Change Rate of Interest for 
Payment Defaults

❖❖ Angel Tax Exemption 
Notification

RBI 根据 2019 年 3 月 13 日的公告，对现有贸易信用 ('TC') 框架引入变更并进行合理化，

从公告日起生效。公告所引入的关键加添和修订如下列：

电信局 ('DoT') 通过 2019 年 2 月 25 日和 2 月 28 日的通告，就下列事项修改了牌照协议：(i)

公共移动无线电链路聚集服务 (PMRTS) 牌照 ( 非统一牌照 )；(ii) 国际长途 (ILD) 牌照 ( 非统

一牌照 ); (iii) 国内长途 (NLD) 牌照 ( 非统一牌照 ) 对牌照持有者应付的牌照费 / 频段使用费或

任何其他应付费用延迟缴纳所应偿付的利息，从比印度国家银行 ('SBI') 的基准贷款利率 (PLR)

高出 2%，修改为比 SBI 贷款利率边际成本 (MCLR) 高出 4%( 以每一财年开始时的数值为准，

每月计算复利 )。修订回溯自 2016 年 4 月 1 日起生效。

1961 年度所得税法案 ('IT 法案 ') 规定，封闭式公司如果以高于其公平市场价格 ('FMV')

的价格发行股份，则其高于 FMV 的所得金额应被当作公司从其他来源的收入征税。

中央直接税务局 ('CBDT') 于 2016 年 6 月 14 日发布通知，规定 ' 初创公司 '( 按照工业

政策和促进局 ('DIPP') 定义 ) 收到的投资不应按照 IT 法案第 56(2)(viib) 款规定征税。此外，

DIPP 于 2018 年 4 月 11 日发布通知，该通知此后又被 2019 年 1 月 16 日的另一通知所修

订，通知明确了初创公司获得税务优惠的流程和条件 ('DIPP 通知 ')。CBDT 还于 2018 年 5

月 24 日发布通知，明确如果从一个投资者处所获得的对价是根据 DIPP 通知规定按照获得的

部际认证局批准，则 IT 法案第 56(2)(viib) 款的规定对公司通过发行股份所得对价超过股份面

额部分不适用。

为 取 代 DIPP 通 知， 工 业 促 进 和 国 内 贸 易 局 ('DPIIT') 于 2019 年 2 月 19 日 发 布 通 知

('DPIIT 通知 '), 对天使投资的税务引入新规定。根据 DPIIT 通知，CBDT 于 2019 年 3 月 5

日发布通知，声明对 DPIIT 在 DPIIT 通知中已经认可的初创公司，天使税务规定将不再适用。

DPIIT 通知的重要内容如下列：

TC 目前可以任何可自由兑换的货币募集，也可以印度卢比募集。

公告增加了 TC 可以经由自动路径募集的上限，并为诸如油 / 气精炼和销售以及

交易额通常较大的航空和轮船公司等行业提高了上限，并根据拟议给予的 TC 类

型明确了可以授予 TC 的人员。

公告通过变更外部商业借款的最小平均期限一致化了进口资本品，非资本货物和

船厂 / 造船商的 TC 时限。

公告也减少了募集 TC 的总成本上限，并且也允许借款方提款的 TC 以对冲他们

因 TC 产生的敞口。

公告现在允许 TC 的货币由一个可自由兑换外币转换成任何一种可自由兑换外币

和印度伦比，但 不能从卢比转换到任何可自由兑换的外币。

一个实体企业如果满足下列条件则可以自成立日起 10 年内被认定被初创企业：(i)

任一年内企业销售额不超过 100 crocres( 约 1,440 万美元 ); (ii) 企业为产品、

工艺或服务的创新、开发和改进或者创造就业机会和财富而努力；以及 (iii) 企业

i. 

ii.

iii. 

iv. 

v. 

除担保外，公告现在也允许为 TC 将某些动产和不动产当作抵押。

电    信

税    务

i. 

2019 年 3月

DoT 修改 PMRTS, ILD 和

NLD 牌照协议以修改滞纳金的

利息

贸易信用框架修改

天使税务免除通知
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ment generation or wealth creation; and (iii) the entity is not formed as a result of 
reorganization or restructuring.

 ii. A start-up will be eligible for exemption under Section 56(2)(viib) if it is recog-
nized by DPIIT and fulfills the following conditions:

 (a) The aggregate amount of paid-up share capital and share premium or issu-
ance or proposed issuance thereof does not exceed ¤ 25 crores (approx. US$ 3.6 
million). This limit of ¤ 25 crores (approx. US$ 3.6 million) will exclude invest-
ments made by (i) non-residents; (ii) venture capital companies or funds; and 
(iii) listed companies having net worth of ¤ 100 crores (approx. US$ 14.5 mil-
lion) or turnover of at least ¤ 250 crores (approx. US$ 36 million).

 (b) The start-up has not invested in certain specified assets (e.g., immovable 
properties, loans or advances, shares or securities, capital in other entities, 
jewelry, drawing, painting, etc.) and does not invest in such assets up to a peri-
od of 7 (seven) years from the end of the year in which its shares are issued at 
a premium. An exception has however been carved out to permit investments 
carried out by the start-up in the ordinary course of its business.

Employment

❖❖ The Supreme Court of India (‘SC’) heard multiple appeals1 arising from various High 
Courts raising a common question of law i.e., whether special allowances paid by an establish-
ment to its employees would fall within the expression ‘basic wages’ for computation of contri-
bution towards the employees provident fund.

In its judgment dated February 28, 2019, the SC reiterated the position that had been earlier 
laid out in relation to the question of what would constitute ‘basic wages’ for the purposes of the 
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (‘EPF Act’). The SC applied 
the tests laid down in, inter alia, Bridge and Roof Co. (India) Limited v. Union of India2 and 
Manipal Academy of Higher Education v. Provident Fund Commissioner3, and reaffirmed 
the position that had been set out in these judgements, viz. where an allowance is universally, 
necessarily and ordinarily paid to all across the board, such allowances would be ‘basic wages’ 
for the purpose of the EPF Act. This is not a new position, but the SC has simply reinforced 
the position that had already been laid out clearly. However, it appears to have created a ripple 
amongst employers who continued to exclude all allowances, even those that are paid univer-
sally to all employees, for the purposes of computation of basic wages under the EPF Act.

Intellectual Property

❖❖ The Ministry of Chemicals and Fertilizers (Department of Pharmaceuticals) has, by way 
of notification dated January 3, 2019, notified an order amending the Drugs (Prices Control) 
Order, 2013 (‘DPCO 2013’). The DPCO 2013 controls and regulates the prices of all drugs (includ-
ing medical devices) that are sold in India. The salient features of the Drugs (Prices Control) 
Amendment Order, 2019 (‘Drugs Order’) are set out below:
 i. Exemption of Patented New Drugs from Price Control: The Drugs Order grants 

all manufacturers of patented new drugs an exemption from price control under 
the Indian Patent Act, 1970 for a period of five years from the commencement of 
‘commercial marketing’ in India. Earlier, such exemption was only available to a 
manufacturer of patented new drugs (i) not produced elsewhere; and (ii) developed 
through indigenous research and development. These requirements have now been 
done away with. The other exemptions under the DPCO 2013 available to a manu-
facturer producing new drugs in India viz.: (i) by a new process developed through 
indigenous research and development; and (ii) involving a new delivery system de-
veloped through indigenous research and development, continue to remain in force.

 1 (1) Regional Provident Fund Commissioner v. Vivekananda Vidyamandir (Civil Appeal No. 6221 of 2011), (2) 
Surya Roshni Ltd. v. Employees Provident Fund (Civil Appeal Nos. 3965-66 of 2013), (3) U-Flex Ltd. v. Employees 
Provident Fund (Civil Appeal Nos. 3969-70 of 2013), (4) Montage Enterprises Pvt. Ltd. v. Employees Provident 
Fund (Civil Appeal Nos. 3967-68 of 2013), and (5) Management of Saint-Gobain Glass India Ltd. v. The Regional 
Provident Fund Commissioner, Employees’ Provident Fund Organisation (Transfer Case (C) No.19 of 2019, arising 
out of T.P. (C) No. 1273 of 2013). 

 2 Bridge and Roof Co. (India) Limited v. Union of India, (1963) 3 SCR 978.
 3 Manipal Academy of Higher Education v. Provident Fund Commissioner, (2008) 5 SCC 428.
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 ii. Exemption available for drugs treating orphan diseases: The Drugs Order also 
empowers the Government to exempt from price control, certain drugs that treat 
orphan diseases. This power was not available under the DPCO, 2013.

 iii. Collecting and using market based data: The Drugs Order further empowers the 
Government to obtain price related data on drugs from any company specializ-
ing in pharmaceutical market data and allows the Government to validate such 
data by appropriate evaluations and surveys. Under the DPCO, 2013, the Govern-
ment had no flexibility and was required to exclusively source such data from IMS 
Health. The Drugs Order also empowers the Government to use the market data 
on price of drugs of any given month (as it deems fit), for the purpose of fixing the 
price of notified drugs, without any rigid requirement of using data pertaining to 
the previous six months only (as was required under the DPCO 2013).

❖❖ The Ministry of Health and Family Welfare in consultation with the Drugs Technical Ad-
visory Board has, by way of a notification dated February 8, 2019, introduced eight new medi-
cal devices under the purview of ‘drugs’, as defined under Section 3(b)(iv) of the Drugs and 
Cosmetics Act, 1940 (‘DCA’). These devices include all implantable medical devices, CT scan 
equipment, MRI equipment, defibrillators, dialysis machines, PET equipment, X-ray machine 
and bone marrow cell separator (collectively, ‘Medical Devices’), and are in addition to the pre-
existing list of 23 other medical devices defined as ‘drugs’ under the DCA. The Medical Devices 
will be brought under the regulatory purview of the DCA and the Medical Devices Rules, 2017, 
with effect from April 01, 2020.

Real Estate

❖❖ The Government of Maharashtra, by its notification dated March 8, 2019, notified the Maha-
rashtra Land Revenue (Conversion of Occupancy Class-II and Leasehold lands into Occupancy 
Class-I) Rules, 2019 (‘Conversion Rules’). The Conversion Rules apply to the lands granted or 
allowed (generally by the State Government through the Collector) to be used for agricultural, 
residential, commercial or industrial purpose on Occupancy Class II basis (i.e., lands which are 
not freely transferable and require prior permission of the competent authority for any trans-
fers) or on a leasehold basis.

The Conversion Rules permit the conversion of the abovementioned lands to Occupant 
Class I (i.e., lands that are freely transferable and are not subjected to any permission of the 
competent authority) on an application to the District Collector and on the payment of the pre-
scribed premium, provided that the violations or breaches (if any) of the terms or conditions of 
the grant of the land have been rectified. The premium prescribed under the Conversion Rules 
varies from 15%–75% of the value of the land as per the applicable rate of assessment, depending 
on the category of holding. Further, the Conversion Rules provide for an increase in the premi-
um, in the event the application for the conversion is made after the expiry of three years from 
the date of publication of the Conversion Rules. The Conversion Rules also provide relief to the 
extent that any amount that is already paid to the Government towards change of use or towards 
conversion of leasehold rights into Occupancy Class II as per the prevailing policy of the Gov-
ernment will be adjusted towards the amount payable for conversion to Occupant Class I.

Litigation

❖❖ SC, in its decision dated March 7, 2019 in Isha Distribution House Private Limited v. Adi-
tya Birla Nuvo Limited4, has considered if the High Court was justified in allowing the defend-
ants’ application for revoking the leave granted to the plaintiff under Clause XII of the Letters 
Patent Act, 1865 (‘LPA’). Setting aside the order of the High Court, SC held that a plea of terri-
torial jurisdiction is a mixed question of fact and law, which ought to be raised in the written 
statement to enable the Court to try it on merits in accordance with Order XIV of the Code of 
Civil Procedure, 1908 and other relevant provisions. As such, a plea of such a nature cannot be 
tried by filing an application for revocation of the leave granted under Clause XII of the LPA. Ac-
cordingly, SC remanded the case to the High Court for deciding the plea of territorial jurisdic-
tion afresh in accordance with the above observations.

 4 Isha Distribution House Private Limited v. Aditya Birla Nuvo Limited, Civil Appeal Nos. 2554 2555 of 2019 (arising 
out of S.L.P.(C) Nos. 19777 19778 of 2017).
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非经重组或改组而形成。

初创企业如果得到 DPIIT 的认可并且满足下列条件，则其有资格免于第 56(2)

(viib) 款规定：

专利新药免于价格控制：药品令给予所有专利新药生产商自印度境内 ' 商业销售 '

开始起 5 年 1970 年度印度专利法案下的价格控制豁免期。在此之前，此类豁免

仅仅对满足下列条件的专利新药生产商适用 (i) 别处无人生产；(ii) 通过本土研发

开发的药物。这些要求现在已经被废止。DPCO 2013 适用的在印度生产新药的

生产商中的豁免对象规定，也就是：(i) 通过本土研发所开发的新工艺生产的；(ii)

牵涉到通过本土研发所开发的新给药系统的；仍然保持效力。

实 付 股 本 和 股 本 溢 价 的 总 额 或 者 发 行 额 或 者 拟 议 发 行 额 不 超 过 25 

crores( 约 360 万 美 元 )。 此 25 crores( 约 360 万 美 元 ) 的 限 制 不 包 括

来 自 (i) 非 印 度 居 民；(ii) 风 险 投 资 公 司 或 基 金； 以 及 (iii) 净 值 达 到 100 

crores（约 1,450 万美元）或销售额至少达到 250crores( 约 3,600 万美元 )

的上市公司的投资。

初创企业没有对特定资产 ( 诸如不动产、贷款或垫款，股份或证券，对其他

实体的资本投资，珠宝，绘画和油画等 ) 进行投资，并且自其股份溢价发行

年的年终起算的长至 7 年内不对上述资产进行投资。然而专门制订有一条例

外，允许初创公司在其日常经营中进行投资。

(a) 

(b)

ii.

劳    务

知识产权

印度最高法院 ('SC') 在聆讯多起各地高等法院发生的上诉案 1 中都引发一个共同的法律

问题，也就是机构向其员工发放的特别津贴在计算员工公积金的缴纳额时是否属于 ' 基本工资 '

这个词的范畴。

  在其 2019 年 2 月 28 日的裁决中，SC 重申了其之前就 1952 年度员工公积金和其他规

定法案 ('EPF 法案 ) 中 ' 基本工资 ' 的组成问题所采取的立场。SC 采用在 Bridge and Roof 

Co. (India) Limited v. Union of India2, 以及 Manipal Academy of Higher Education 

v. Provident Fund Commissioner3 等案件中所主张的测试，并再次确认它在这些裁决中

采取的立场，也就是如果一项津贴普遍地、必然地、常规地向所有人发放，则该津贴应被视为

EPF 法案中的 ' 基本工资 '。该立场并非新事，SC 仅仅是强调了之前已经清楚主张的立场。然而，

似乎该裁决已经在那些持续将所有津贴包括向所有员工普遍发放的津贴都不计入 EPF 法案下

基本工资计算的雇主中产生涟漪。

化学品和化肥部 ( 药品局 ) 通过 2019 年 1 月 3 日的通知，公告了一项修订 2013 年度药

品 ( 价格控制 ) 令 ('DPCO 2013') 的裁决。DPCO 2013 控制并监管所有在印度境内销售

的药品 ( 包括医疗器械在内 ) 的价格。2019 年度药品 ( 价格控制 ) 修订令 (' 药品令 ') 的重要

内容如下列：

i. 

(1) Regional Provident Fund Commisioner v. Vivekananda Vidyamandir ( 民 事 上 诉 2011 年 第 6221 号 ),(2)Surya Roshni Ltd.v. 

Employees Provident Fund ( 民事上诉 2013 年第 3965-66 号 ), (3)U-Flex Ltd. v. Employees Provident Fund( 民事上诉 2013 年第

3069-70 号 ),(4)Montage Enterprise Pvt.Ltd. v. Employees Provident Fund( 民 事 上 诉 2013 年 第 3967-68)，(5)Management of 

Saint-Gobain Glass India Ltd. v. The Regional Provident Fund Commissioner, Employees' Provident Fund Organization (Transfer 

Case (C)2019 年第 19 号，由 2013 年第 1273 号 T.P.(C) 而起 )

Bridge and Roof Co. (India) Limited v. Union of India,(1963)3 SCR 978.

Manipal Academy of Higher Education v. Provident Fund Commissioner, (2008) 5 SCC 428.

1 

2

3 

2019 年 3月

最高法院对 EPF 法案下 ' 基

本工资 ' 定义的裁决

新药免于价格控制
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ment generation or wealth creation; and (iii) the entity is not formed as a result of 
reorganization or restructuring.

 ii. A start-up will be eligible for exemption under Section 56(2)(viib) if it is recog-
nized by DPIIT and fulfills the following conditions:

 (a) The aggregate amount of paid-up share capital and share premium or issu-
ance or proposed issuance thereof does not exceed ¤ 25 crores (approx. US$ 3.6 
million). This limit of ¤ 25 crores (approx. US$ 3.6 million) will exclude invest-
ments made by (i) non-residents; (ii) venture capital companies or funds; and 
(iii) listed companies having net worth of ¤ 100 crores (approx. US$ 14.5 mil-
lion) or turnover of at least ¤ 250 crores (approx. US$ 36 million).

 (b) The start-up has not invested in certain specified assets (e.g., immovable 
properties, loans or advances, shares or securities, capital in other entities, 
jewelry, drawing, painting, etc.) and does not invest in such assets up to a peri-
od of 7 (seven) years from the end of the year in which its shares are issued at 
a premium. An exception has however been carved out to permit investments 
carried out by the start-up in the ordinary course of its business.

Employment

❖❖ The Supreme Court of India (‘SC’) heard multiple appeals1 arising from various High 
Courts raising a common question of law i.e., whether special allowances paid by an establish-
ment to its employees would fall within the expression ‘basic wages’ for computation of contri-
bution towards the employees provident fund.

In its judgment dated February 28, 2019, the SC reiterated the position that had been earlier 
laid out in relation to the question of what would constitute ‘basic wages’ for the purposes of the 
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (‘EPF Act’). The SC applied 
the tests laid down in, inter alia, Bridge and Roof Co. (India) Limited v. Union of India2 and 
Manipal Academy of Higher Education v. Provident Fund Commissioner3, and reaffirmed 
the position that had been set out in these judgements, viz. where an allowance is universally, 
necessarily and ordinarily paid to all across the board, such allowances would be ‘basic wages’ 
for the purpose of the EPF Act. This is not a new position, but the SC has simply reinforced 
the position that had already been laid out clearly. However, it appears to have created a ripple 
amongst employers who continued to exclude all allowances, even those that are paid univer-
sally to all employees, for the purposes of computation of basic wages under the EPF Act.

Intellectual Property

❖❖ The Ministry of Chemicals and Fertilizers (Department of Pharmaceuticals) has, by way 
of notification dated January 3, 2019, notified an order amending the Drugs (Prices Control) 
Order, 2013 (‘DPCO 2013’). The DPCO 2013 controls and regulates the prices of all drugs (includ-
ing medical devices) that are sold in India. The salient features of the Drugs (Prices Control) 
Amendment Order, 2019 (‘Drugs Order’) are set out below:
 i. Exemption of Patented New Drugs from Price Control: The Drugs Order grants 

all manufacturers of patented new drugs an exemption from price control under 
the Indian Patent Act, 1970 for a period of five years from the commencement of 
‘commercial marketing’ in India. Earlier, such exemption was only available to a 
manufacturer of patented new drugs (i) not produced elsewhere; and (ii) developed 
through indigenous research and development. These requirements have now been 
done away with. The other exemptions under the DPCO 2013 available to a manu-
facturer producing new drugs in India viz.: (i) by a new process developed through 
indigenous research and development; and (ii) involving a new delivery system de-
veloped through indigenous research and development, continue to remain in force.

 1 (1) Regional Provident Fund Commissioner v. Vivekananda Vidyamandir (Civil Appeal No. 6221 of 2011), (2) 
Surya Roshni Ltd. v. Employees Provident Fund (Civil Appeal Nos. 3965-66 of 2013), (3) U-Flex Ltd. v. Employees 
Provident Fund (Civil Appeal Nos. 3969-70 of 2013), (4) Montage Enterprises Pvt. Ltd. v. Employees Provident 
Fund (Civil Appeal Nos. 3967-68 of 2013), and (5) Management of Saint-Gobain Glass India Ltd. v. The Regional 
Provident Fund Commissioner, Employees’ Provident Fund Organisation (Transfer Case (C) No.19 of 2019, arising 
out of T.P. (C) No. 1273 of 2013). 

 2 Bridge and Roof Co. (India) Limited v. Union of India, (1963) 3 SCR 978.
 3 Manipal Academy of Higher Education v. Provident Fund Commissioner, (2008) 5 SCC 428.
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 ii. Exemption available for drugs treating orphan diseases: The Drugs Order also 
empowers the Government to exempt from price control, certain drugs that treat 
orphan diseases. This power was not available under the DPCO, 2013.

 iii. Collecting and using market based data: The Drugs Order further empowers the 
Government to obtain price related data on drugs from any company specializ-
ing in pharmaceutical market data and allows the Government to validate such 
data by appropriate evaluations and surveys. Under the DPCO, 2013, the Govern-
ment had no flexibility and was required to exclusively source such data from IMS 
Health. The Drugs Order also empowers the Government to use the market data 
on price of drugs of any given month (as it deems fit), for the purpose of fixing the 
price of notified drugs, without any rigid requirement of using data pertaining to 
the previous six months only (as was required under the DPCO 2013).

❖❖ The Ministry of Health and Family Welfare in consultation with the Drugs Technical Ad-
visory Board has, by way of a notification dated February 8, 2019, introduced eight new medi-
cal devices under the purview of ‘drugs’, as defined under Section 3(b)(iv) of the Drugs and 
Cosmetics Act, 1940 (‘DCA’). These devices include all implantable medical devices, CT scan 
equipment, MRI equipment, defibrillators, dialysis machines, PET equipment, X-ray machine 
and bone marrow cell separator (collectively, ‘Medical Devices’), and are in addition to the pre-
existing list of 23 other medical devices defined as ‘drugs’ under the DCA. The Medical Devices 
will be brought under the regulatory purview of the DCA and the Medical Devices Rules, 2017, 
with effect from April 01, 2020.

Real Estate

❖❖ The Government of Maharashtra, by its notification dated March 8, 2019, notified the Maha-
rashtra Land Revenue (Conversion of Occupancy Class-II and Leasehold lands into Occupancy 
Class-I) Rules, 2019 (‘Conversion Rules’). The Conversion Rules apply to the lands granted or 
allowed (generally by the State Government through the Collector) to be used for agricultural, 
residential, commercial or industrial purpose on Occupancy Class II basis (i.e., lands which are 
not freely transferable and require prior permission of the competent authority for any trans-
fers) or on a leasehold basis.

The Conversion Rules permit the conversion of the abovementioned lands to Occupant 
Class I (i.e., lands that are freely transferable and are not subjected to any permission of the 
competent authority) on an application to the District Collector and on the payment of the pre-
scribed premium, provided that the violations or breaches (if any) of the terms or conditions of 
the grant of the land have been rectified. The premium prescribed under the Conversion Rules 
varies from 15%–75% of the value of the land as per the applicable rate of assessment, depending 
on the category of holding. Further, the Conversion Rules provide for an increase in the premi-
um, in the event the application for the conversion is made after the expiry of three years from 
the date of publication of the Conversion Rules. The Conversion Rules also provide relief to the 
extent that any amount that is already paid to the Government towards change of use or towards 
conversion of leasehold rights into Occupancy Class II as per the prevailing policy of the Gov-
ernment will be adjusted towards the amount payable for conversion to Occupant Class I.

Litigation

❖❖ SC, in its decision dated March 7, 2019 in Isha Distribution House Private Limited v. Adi-
tya Birla Nuvo Limited4, has considered if the High Court was justified in allowing the defend-
ants’ application for revoking the leave granted to the plaintiff under Clause XII of the Letters 
Patent Act, 1865 (‘LPA’). Setting aside the order of the High Court, SC held that a plea of terri-
torial jurisdiction is a mixed question of fact and law, which ought to be raised in the written 
statement to enable the Court to try it on merits in accordance with Order XIV of the Code of 
Civil Procedure, 1908 and other relevant provisions. As such, a plea of such a nature cannot be 
tried by filing an application for revocation of the leave granted under Clause XII of the LPA. Ac-
cordingly, SC remanded the case to the High Court for deciding the plea of territorial jurisdic-
tion afresh in accordance with the above observations.

 4 Isha Distribution House Private Limited v. Aditya Birla Nuvo Limited, Civil Appeal Nos. 2554 2555 of 2019 (arising 
out of S.L.P.(C) Nos. 19777 19778 of 2017).
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对孤儿药的豁免：药品令也赋权政府对某些孤儿药价格控制的豁免权。此权限

在 DPCO 2013 下不存在。

收集和使用市场信息：药品令进一步赋权政府从任何专业调研医药市场数据的

公司获取药品价格相关信息并允许政府通过适当的评估和问卷调查验证这些数

据。之前根据 DPCO 2013 的规定，政府没有灵活性，必须仅从 IMS Health

获得这些数据。药品令也赋权政府在为公布的药品定价时，可以使用这些药品

任意一个给定月份价格的市场数据 ( 只要政府认为合适 )，不再有必须只使用之

前 6 个月数据的硬性要求 (DPCO 2013 如此规定 )。

诉    讼

房 地 产

卫生和家庭福利部在咨商了药品技术顾问会后，通过 2019 年 2 月 8 日的通知，将 8 个新

医疗器械引入到 1940 年度药品和化妆品法案 ('DCA') 下第 3(b)(iv) 款所定义的 ' 药品 ' 范畴内。

这些设备包括所有可植入医疗器械，CT 扫描设备，MRI 设备，除颤器，渗透机，PET 设备，

X- 光机和骨髓细胞分离器 ( 统称 ' 医疗器械 ')，并且是在包括其他 23 个已经归入 DCA 定义 '

药品 ' 类医疗器械现有名单之外新纳入的。这些医疗器械将被纳入 2017 年度医疗器械法规和

DCA 监管范畴之内，并自 2020 年 4 月 1 日起生效。

最 高 法 院 在 其 2019 年 3 月 7 日 就 Isha Distribution House Private Limited v. 

Aditya Birla Nuvo Limited4 一案的裁决中，考虑了高等法院在批准被告要求撤销根据 1865

年度许可证法案 ('LPA') 第 XII 章规定授予原告许可证的申请是否合理。作为对高等法院裁决的取

代，最高法院认为，对司法属地管辖权的抗辩是事实和法理的混合问题，应通过书面声明提交，以

使法庭可以根据 1908 年度民事诉讼法典第 XIV 令和其他相关规定来进行裁决。因此，此类性质

的抗辩不能通过提交申请要求撤回根据 LPA 下第 XII 章授予的许可证而得到审理。相应的，最高

法院将此案发回高等法院，让后者重新根据上述评论决定司法属地管辖权的抗辩。

Maharashtra 政府通过 2019 年 3 月 8 日的通知，公告了 2019 年度 Maharashtra 土

地收益 ( 第 II 类使用权土地和租赁土地转为第 I 类使用权土地 ) 法规（' 转换法规 '）。转换法

规适用于给予或被允许 ( 通常由州政府通过地方行政长官 ) 用于基于第 II 类使用权基础 ( 也就

是不可自由转让的土地，任何转让需经过有此相关权限当局的事前批准 ) 的农业，居住，商业

或工业用途土地或租赁土地。

  转换法规允许上述土地通过向区行政长官申请并在支付规定溢价后转换为第 I 类使用权土

地 ( 也就是可以无需经过任何相关当局批准自由转让的土地 )，条件是对土地授予时条件的任

何违反或违规 ( 如果存在的话 ) 进行了纠正。转换法规所规定的溢价范围按照评估的适用溢价

率可以是土地价格的 15%-75%，且根据持有类别有所不同。此外，转换法规还规定，如果转

换申请在转换法规公布日三年后后提出，则溢价应提高。转换法案还提供救济，程度是所有根

据政府当下政策已经支付给政府以将土地用途或租赁权益转换为 II 类使用权的金额应参照转换

为 I 类用途土地应支付金额进行调整。

Isha Distribution House Private Limited v. Aditya Birla Nuvo Limited. 民 事 诉 讼 2019 年 第 25542555 号 ( 由 S.L.P.9(c),2017 年 第

1977719778 号引起 )

4 

ii.

iii. 

2019 年 3月
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❖❖ SC, in its decision dated March 11, 2019 in Icomm Tele Limited v. Punjab State Water Sup-
ply & Sewerage Board5, had to judge the validity of an arbitration clause that provided for a de-
posit of 10% of the claim amount in a scheduled bank in the name of the arbitrator, as a condi-
tion for initiation of arbitration by a claimant, prescribed in tender documents of a State entity.

SC held that deterring a party from invoking the arbitration process by a pre-deposit of 
10% would discourage arbitration, contrary to the object of de-clogging the courts, and would 
render the arbitral process ineffective and expensive. Accordingly, the impugned clause was 
held to be violative of Article 14 of the Constitution and was struck down to such extent. SC has 
also reiterated that terms of an invitation to tender are not open to judicial scrutiny, as they are 
in the realm of contract, unless they are arbitrary, discriminatory or actuated by malice.

❖❖ SC, in its decision dated March 29, 2019 in Union of India v. Parmar Construction Compa-
ny6, has held that with respect to appointment of an independent arbitrator under Section 11(6) 
of the Arbitration and Conciliation Act, 1996 (‘A&C Act’), there should be emphasis to act on the 
agreed terms and to first resort to the procedure in the arbitration agreement, which should be 
given effect to as closely as possible. Therefore, an independent arbitrator should be appointed 
by the Court under Section 11(6) of the A&C Act after the remedies provided for in the agree-
ment had been exhausted. The SC also held that the Arbitration and Conciliation (Amendment 
Act), 2015, which came into force on October 23, 2015, would not apply to arbitral proceedings 
which had commenced (in accordance with Section 21 of the A&C Act) before the coming into 
force of such amendment, unless the parties had otherwise agreed.

❖❖ The Delhi High Court in its decision dated January 29, 2019 in Union of India v. Khaitan 
Holdings (Mauritius) Limited7 has refused to grant an anti-Bilateral Investment Treaty (‘BIT’) 
arbitration injunction to restrain Khaitan Holdings (Mauritius) Limited from relying upon the 
arbitration provision in the BIT agreement entered into between India and Mauritius. It was 
held that: (i) the A&C Act, would not apply to BIT arbitrations as they were not commercial ar-
bitrations and therefore, the provisions of the Code of Civil Procedure, 1908 would apply; (ii) 
while the Indian Courts did have jurisdiction to grant anti-BIT arbitration injunctions, such 
injunctions would only be granted in very rare circumstances given that it is a principle of pub-
lic policy that the Government has to honour its commitments; and (iii) an arbitral tribunal 
constituted under a BIT is competent to decide its own jurisdiction.

❖❖ The Bombay High Court in its decision dated March 27, 2019 in Edelweiss Financial Ser-
vices Limited v. Percept Finserve Private Limited8 has set aside an arbitral award which had 
held that a put option provided to Edelweiss Financial Services Limited was void and unen-
forceable. The arbitral award held that such put option was a forward contract and in any event 
a derivative contract under the Securities Contracts (Regulation) Act, 1956 (‘SCRA’) and there-
fore illegal under the notifications issued under Section 16 and also contrary to Section 18A of 
the SCRA. The Bombay High Court set aside the arbitral award on the ground of ‘patent illegal-
ity’ and held that such a put option is enforceable as the contract of sale comes into existence 
only after the exercise of such option. Therefore, such an option is neither a forward contract 
nor a derivative contract under Section 2(ac) of the SCRA. The Court further held that even as-
suming the option is a derivative, its illegality must not be borne from Section 18A of the SCRA–
which only positively provides for legality and validity of contracts in derivative. The Court has 
also ruled that cross objections filed by a respondent in a petition under Section 34 of the A&C 
Act are not maintainable since the provisions of Civil Procedure Code, 1908 are not applicable 
to proceedings under Section 34 as the A&C Act is a code in itself and Section 34 does not make 
any provision for filing of cross objections.

❖❖ The National Company Law Appellate Tribunal (‘NCLAT’), in its decision dated January 8, 
2019, in Ferro Alloys Corporation Limited v. Rural Electrification Limited9, has reasoned that 
the Insolvency and Bankruptcy Code, 2016 (‘IBC’) does not exclusively prescribe any inter-se 
rights, obligations and liabilities of a guarantor qua a financial creditor. Thus, the NCLAT has 
held that, in the absence of any express provisions to this effect, the same will have to be no-
ticed from the provisions of the Indian Contract Act, 1872 and therefore it is not necessary to 
initiate Corporate Insolvency Resolution Process (‘CIRP’) under the IBC against the ‘Principal 
Borrower’ before initiating it against the ‘Corporate Guarantors’. Without initiating any CIRP 
against the ‘Principal Borrower’, it is open to the financial creditor to initiate CIRP against the 

 5 Icomm Tele Limited v. Punjab State Water Supply & Sewerage Board, Civil Appeal No. 2713 of 2019 (arising out of 
SLP (Civil) No. 3307 of 2018).

 6 Union of India v. Parmar Construction Company, Civil Appeal No(s). 3303 of 2019 (arising out of SLP(C) No(s). 6312 
of 2018).

 7 Union of India v. Khaitan Holdings (Mauritius) Limited, CS (OS) 46 of 2019.
 8 Edelweiss Financial Services Limited v. Percept Finserve Private Limited, Arbitration Petition No. 220 of 2014.
 9 Ferro Alloys Corporation Limited v. Rural Electrification Limited, Company Appeal (AT) (Insolvency) No. 92 of 2017.
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‘Corporate Guarantors’, as such financial creditor is also the ‘Financial Creditor’ qua the ‘Cor-
porate Guarantor’ under Section 7 of the IBC.

❖❖ In Dharani Sugars and Chemicals Limited v. Union Of India10, the SC dealt with various 
petitions challenging the constitutional validity of RBI circular dated February 12, 2018 (‘RBI 
Circular’). The SC struck down the RBI Circular and declared it as ultra-vires.

With respect to the scope of RBI’s power to issue the RBI Circular under Section 35AA of the 
Banking Regulation Act, 1949 (‘BR Act’), the SC held that RBI can direct banking institutions to 
initiate insolvency proceedings if two conditions are fulfilled, namely if: (i) there is a Central 
Government authorization to do so, and (ii) the direction is in respect of specific defaults. Sec-
tion 35AA, by necessary implication, prohibits RBI to exercise the power in any manner other 
than as set out in Section 35AA. Whilst prior to the enactment of Section 35AA of the BR Act, RBI 
could have issued directions under Section 21 and Section 35A of the BR Act to initiate an insol-
vency resolution process under the IBC; after the enactment of Section 35AA, this can be done 
only within the four corners of Section 35AA.

With respect to the scope of Section 35AB of the BR Act, the SC interpreted the words “with-
out prejudice” appearing in Section 35AB to be only illustrative of a general power which does 
not restrict such general power. Therefore, the power to issue directions under Section 35AB is 
in addition to the power under Section 35A. Additionally, Section 35AB is not without prejudice 
to the provisions contained in Section 35AA and, therefore, the power under Section 35AB (read 
with Section 35A) is to be exercised separately from the power conferred by Section 35AA. The 
SC held that the scheme of Sections 35A, 35AA, and 35AB of the BR Act is as follows:
 i. Section 35AA is the only source of power to issue directions to initiate the insol-

vency resolution process under IBC;
 ii. When it comes to issuing directions in respect of stressed assets, which directions 

are directions other than resolving the problem of stressed assets under IBC, such 
power falls within Section 35AB (read with Section 35A).

The SC was of the view that all actions taken under the RBI Circular, including actions by 
which IBC has been triggered, falls along with this RBI Circular. As a result, all cases in which 
debtors have been proceeded against by financial creditors under Section 7 of IBC, only because 
of the operation of the RBI Circular, have been declared to be non-est.

❖❖ The NCLAT, in its judgment dated February 4, 2019, has dismissed the appeal filed by Tata 
Steel Limited (‘TSL’) against Liberty House Pte. Ltd. (‘Liberty’). TSL had challenged the order 
of the National Company Law Tribunal, Principal Bench (‘NCLT’) dated April 23, 2018 whereby 
the Committee of Creditors (‘CoC’) of Bhushan Power & Steel Limited (‘BPSL’) was directed to 
consider the resolution plan submitted by Liberty after expiry of the last date for submission 
of the same. During the CIRP of BPSL, TSL and JSW Steel Limited (‘JSW’) had submitted their 
respective bids within the timelines provided by the resolution professional. Whilst TSL’s ap-
peal against the NCLT’s order dated April 23, 2018 was pending before the NCLAT, JSW revised its 
earlier bid and, thereafter, continued to revise its bid, which was also challenged by TSL before 
the NCLAT (along with actions of the CoC in connection with the same).

The issues for consideration before the NCLAT were whether the NCLT/CoC could provide 
multiple opportunities to resolution applicants to revise their respective resolution plans and if 
the CoC was authorized to entertain fresh or revised resolution plans without exhausting avail-
able bids. The NCLAT relied upon the judgment in the Binani Industries case and confirmed 
that prior to the voting on resolution plans placed before the CoC, the CoC can call for and con-
sider the ‘improved financial offer(s)’ in order to ensure value maximization and within the IBC 
timelines it was open for the CoC to grant multiple opportunities to the resolution applications 
to revise their respective financial offers.

The NCLAT also held that the appeal filed by TSL was premature in absence of any final deci-
sion taken by the NCLT as to the approval of the resolution plan. The NCLAT took note of the ap-
proval of the resolution plan of JSW by the CoC during the pendency of the appeal and directed 
that proceedings could be initiated before the NCLT for approval of the same. Subsequently, the 
resolution professional has filed an application before the NCLT for approval of the resolution 
plan of JSW, which is currently pending.

 10 Dharani Sugars and Chemicals Limited v. Union Of India, Transferred Case (Civil) No. 66 of 2018 in Transfer 
Petition (Civil) No. 1399 of 2018.
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最 高 法 院 在 其 2019 年 3 月 11 日 就 Icomm Tele Limited. v. Punjab State Water 

Supply & Swerage Board5 一案的裁决中，必须裁决一条在国家实体企业竞标文件中规定的，要

求必须将所主张金额的10%以仲裁者名义存入指定银行才能由要求者启动仲裁的仲裁条款是否有效。

最高法院认为，通过事先存入 10% 金额以阻止一方启动仲裁流程会阻止仲裁，而且和减少法

庭案件堆积的目的相反，它会使得仲裁流程低效和昂贵。相应的，被质疑的该条款被认为违反了

宪法第 14 条并被以如此效果废止。最高法院也重申，投标邀请函的条件，除非是武断的，歧视性

的或者出于恶意驱动的，否则不受司法审查，因为它们隶属于合同范畴。

最高法院在其 2019 年 3 月 29 日就 Union of India v. Parmar Construction Company6

一案的裁决中，裁定就根据 1996 年度仲裁和调解法案 ('A&C 法案 ') 第 11(6) 款规定指定独立仲

裁人而言，应强调基于约定条件行事并首先使用仲裁协议的流程，后者应按尽可能严密的方式实行。

因此，在协议规定的救济已经穷尽的情况下，法庭应根据 'A&C 法案 ' 第 11(6) 款指定独立仲裁人。

最高法院也裁决，除非当事各方另外同意，2015 年 10 月 23 日生效的 2015 年度仲裁和调解 ( 修订 )

法案对 ( 根据 'A&C 法案 ' 第 21 条 ) 在上述修订生效前发起的仲裁程序不适用。

德里高法在其 2019 年 1 月 29 日就 Union of India v. Khaitan Holdings (Mauritius)

一案作的裁决 7 中拒绝给予一项旨在于限制 Khaitan Holdings (Mauritius) 依据印度和毛里求斯签

署的双边投资协定 ('BIT') 中仲裁条款的反对双边投资协定的仲裁禁止令。高法裁决：(i) A&C 法案

对 BIT 仲裁不适用，因为它们不是商业仲裁，因此 1908 年度民事诉讼法典的规定适用；(ii) 虽然

印度法院具有授予反 BIT 的仲裁禁止令的司法权限，此类禁止令只在极其罕见的情况下才会会授予，

因为公共政策的原则是政府需要遵守其承诺；(iii) 在 BIT 下组建的仲裁裁判所有能力决定其自身的

管辖权。

孟 买 高 法 在 其 2019 年 3 月 27 日 就 Edelweiss Financial Services Limited v. 

Percept Finserve Private Limited 一 案 作 的 裁 决 8 废 除 了 一 项 仲 裁 裁 决， 后 者 裁 决 给

Edelweiss Financial Services Limited 提供的卖方期权无效并且无可实施性。仲裁裁决认为，上

述卖方期权是远期合约，在任何情况下都是 1956 年度证券合同 ( 监管 ) 法规 ('SCRA') 下的衍生

品合同，因此在第 16 条下发布的通知下属于违法，而且也和 SCRA 第 18A 款相违背。孟买高法

以 ' 明显非法 ' 为理由废止仲裁裁决，并且认为上述卖方期权可以实施，因为销售合约只有在行使上

述期权后才会产生。因此，上述期权既非远期合约也非 SCRA 第 2(ac) 款下的衍生品合同。法庭

进一步裁决即使把该期权看作衍生品，也不能从 SCRA 的第 18 (A) 款中得出其非法性，因为该条

款只是从正面规定了衍生品合同的合法性和有效性。法庭也裁决，被告在 A&C 法案第 34 条下发

起的申诉中的交叉异议无法主张，因为由于 A&C 法案自身也是法典而且第 34 条没有为交叉异议

的提交作任何规定，所以 1908 年度民事诉讼法的规定对 A&C 法案第 34 条下的诉讼不适用。

国家公司法上诉法庭 ('NCLAT') 在其 2019 年 1 月 8 日作出的对 Ferro Alloys Corporation 

Limited v. Rural Electrification Limited9 一案的裁定中，认为 2016 年度破产法案 ('IBC') 没

有排他性地规定任何作为财务债权人的担保人之间的权力、义务和责任。因此，NCLAT 认为，在这

方面除非有明确规定，1872 年度印度合同法案的规定也是这种情况，因此在 IBC 下不必要在对 ' 公

司担保人 ' 发起   ' 公司破产清算程序 '('CIRP') 之前发起对 ' 主借款人 ' 的 ' 公司破产清算程序 '。在

没有发起针对 ' 主借款人 'CIRP 的情况下，财务债权人可自行决定是否对 ' 公司担保人 ' 发起 CIRP, 

Icomm Tele Limited v. Punjab State Water Supply & Sewerage Board, 民事上诉 2019 年第 2713 号（由 SLP( 民事 ) 2018 年第 3307

号引起）

Union of India v. Parmar Construction Company, 民事上诉 2019 年第 3303 号（由 SLP( 民事 ) 2018 年第 6312 号引起）

Union of India v. Khaitan Holdings (Mauritius) Limited, CS(OS)46 of 2019.

Edelweiss Financial Services Limited v. Percept Finserve Private Limited, 仲裁申诉书 2014 年度第 220 号。

Ferro Alloys Corporation Limited v. Rural Electrification Limited, 公司上诉 (AT)( 破产 )2014 年第 220 号。
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❖❖ SC, in its decision dated March 11, 2019 in Icomm Tele Limited v. Punjab State Water Sup-
ply & Sewerage Board5, had to judge the validity of an arbitration clause that provided for a de-
posit of 10% of the claim amount in a scheduled bank in the name of the arbitrator, as a condi-
tion for initiation of arbitration by a claimant, prescribed in tender documents of a State entity.

SC held that deterring a party from invoking the arbitration process by a pre-deposit of 
10% would discourage arbitration, contrary to the object of de-clogging the courts, and would 
render the arbitral process ineffective and expensive. Accordingly, the impugned clause was 
held to be violative of Article 14 of the Constitution and was struck down to such extent. SC has 
also reiterated that terms of an invitation to tender are not open to judicial scrutiny, as they are 
in the realm of contract, unless they are arbitrary, discriminatory or actuated by malice.

❖❖ SC, in its decision dated March 29, 2019 in Union of India v. Parmar Construction Compa-
ny6, has held that with respect to appointment of an independent arbitrator under Section 11(6) 
of the Arbitration and Conciliation Act, 1996 (‘A&C Act’), there should be emphasis to act on the 
agreed terms and to first resort to the procedure in the arbitration agreement, which should be 
given effect to as closely as possible. Therefore, an independent arbitrator should be appointed 
by the Court under Section 11(6) of the A&C Act after the remedies provided for in the agree-
ment had been exhausted. The SC also held that the Arbitration and Conciliation (Amendment 
Act), 2015, which came into force on October 23, 2015, would not apply to arbitral proceedings 
which had commenced (in accordance with Section 21 of the A&C Act) before the coming into 
force of such amendment, unless the parties had otherwise agreed.

❖❖ The Delhi High Court in its decision dated January 29, 2019 in Union of India v. Khaitan 
Holdings (Mauritius) Limited7 has refused to grant an anti-Bilateral Investment Treaty (‘BIT’) 
arbitration injunction to restrain Khaitan Holdings (Mauritius) Limited from relying upon the 
arbitration provision in the BIT agreement entered into between India and Mauritius. It was 
held that: (i) the A&C Act, would not apply to BIT arbitrations as they were not commercial ar-
bitrations and therefore, the provisions of the Code of Civil Procedure, 1908 would apply; (ii) 
while the Indian Courts did have jurisdiction to grant anti-BIT arbitration injunctions, such 
injunctions would only be granted in very rare circumstances given that it is a principle of pub-
lic policy that the Government has to honour its commitments; and (iii) an arbitral tribunal 
constituted under a BIT is competent to decide its own jurisdiction.

❖❖ The Bombay High Court in its decision dated March 27, 2019 in Edelweiss Financial Ser-
vices Limited v. Percept Finserve Private Limited8 has set aside an arbitral award which had 
held that a put option provided to Edelweiss Financial Services Limited was void and unen-
forceable. The arbitral award held that such put option was a forward contract and in any event 
a derivative contract under the Securities Contracts (Regulation) Act, 1956 (‘SCRA’) and there-
fore illegal under the notifications issued under Section 16 and also contrary to Section 18A of 
the SCRA. The Bombay High Court set aside the arbitral award on the ground of ‘patent illegal-
ity’ and held that such a put option is enforceable as the contract of sale comes into existence 
only after the exercise of such option. Therefore, such an option is neither a forward contract 
nor a derivative contract under Section 2(ac) of the SCRA. The Court further held that even as-
suming the option is a derivative, its illegality must not be borne from Section 18A of the SCRA–
which only positively provides for legality and validity of contracts in derivative. The Court has 
also ruled that cross objections filed by a respondent in a petition under Section 34 of the A&C 
Act are not maintainable since the provisions of Civil Procedure Code, 1908 are not applicable 
to proceedings under Section 34 as the A&C Act is a code in itself and Section 34 does not make 
any provision for filing of cross objections.

❖❖ The National Company Law Appellate Tribunal (‘NCLAT’), in its decision dated January 8, 
2019, in Ferro Alloys Corporation Limited v. Rural Electrification Limited9, has reasoned that 
the Insolvency and Bankruptcy Code, 2016 (‘IBC’) does not exclusively prescribe any inter-se 
rights, obligations and liabilities of a guarantor qua a financial creditor. Thus, the NCLAT has 
held that, in the absence of any express provisions to this effect, the same will have to be no-
ticed from the provisions of the Indian Contract Act, 1872 and therefore it is not necessary to 
initiate Corporate Insolvency Resolution Process (‘CIRP’) under the IBC against the ‘Principal 
Borrower’ before initiating it against the ‘Corporate Guarantors’. Without initiating any CIRP 
against the ‘Principal Borrower’, it is open to the financial creditor to initiate CIRP against the 

 5 Icomm Tele Limited v. Punjab State Water Supply & Sewerage Board, Civil Appeal No. 2713 of 2019 (arising out of 
SLP (Civil) No. 3307 of 2018).

 6 Union of India v. Parmar Construction Company, Civil Appeal No(s). 3303 of 2019 (arising out of SLP(C) No(s). 6312 
of 2018).

 7 Union of India v. Khaitan Holdings (Mauritius) Limited, CS (OS) 46 of 2019.
 8 Edelweiss Financial Services Limited v. Percept Finserve Private Limited, Arbitration Petition No. 220 of 2014.
 9 Ferro Alloys Corporation Limited v. Rural Electrification Limited, Company Appeal (AT) (Insolvency) No. 92 of 2017.
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‘Corporate Guarantors’, as such financial creditor is also the ‘Financial Creditor’ qua the ‘Cor-
porate Guarantor’ under Section 7 of the IBC.

❖❖ In Dharani Sugars and Chemicals Limited v. Union Of India10, the SC dealt with various 
petitions challenging the constitutional validity of RBI circular dated February 12, 2018 (‘RBI 
Circular’). The SC struck down the RBI Circular and declared it as ultra-vires.

With respect to the scope of RBI’s power to issue the RBI Circular under Section 35AA of the 
Banking Regulation Act, 1949 (‘BR Act’), the SC held that RBI can direct banking institutions to 
initiate insolvency proceedings if two conditions are fulfilled, namely if: (i) there is a Central 
Government authorization to do so, and (ii) the direction is in respect of specific defaults. Sec-
tion 35AA, by necessary implication, prohibits RBI to exercise the power in any manner other 
than as set out in Section 35AA. Whilst prior to the enactment of Section 35AA of the BR Act, RBI 
could have issued directions under Section 21 and Section 35A of the BR Act to initiate an insol-
vency resolution process under the IBC; after the enactment of Section 35AA, this can be done 
only within the four corners of Section 35AA.

With respect to the scope of Section 35AB of the BR Act, the SC interpreted the words “with-
out prejudice” appearing in Section 35AB to be only illustrative of a general power which does 
not restrict such general power. Therefore, the power to issue directions under Section 35AB is 
in addition to the power under Section 35A. Additionally, Section 35AB is not without prejudice 
to the provisions contained in Section 35AA and, therefore, the power under Section 35AB (read 
with Section 35A) is to be exercised separately from the power conferred by Section 35AA. The 
SC held that the scheme of Sections 35A, 35AA, and 35AB of the BR Act is as follows:
 i. Section 35AA is the only source of power to issue directions to initiate the insol-

vency resolution process under IBC;
 ii. When it comes to issuing directions in respect of stressed assets, which directions 

are directions other than resolving the problem of stressed assets under IBC, such 
power falls within Section 35AB (read with Section 35A).

The SC was of the view that all actions taken under the RBI Circular, including actions by 
which IBC has been triggered, falls along with this RBI Circular. As a result, all cases in which 
debtors have been proceeded against by financial creditors under Section 7 of IBC, only because 
of the operation of the RBI Circular, have been declared to be non-est.

❖❖ The NCLAT, in its judgment dated February 4, 2019, has dismissed the appeal filed by Tata 
Steel Limited (‘TSL’) against Liberty House Pte. Ltd. (‘Liberty’). TSL had challenged the order 
of the National Company Law Tribunal, Principal Bench (‘NCLT’) dated April 23, 2018 whereby 
the Committee of Creditors (‘CoC’) of Bhushan Power & Steel Limited (‘BPSL’) was directed to 
consider the resolution plan submitted by Liberty after expiry of the last date for submission 
of the same. During the CIRP of BPSL, TSL and JSW Steel Limited (‘JSW’) had submitted their 
respective bids within the timelines provided by the resolution professional. Whilst TSL’s ap-
peal against the NCLT’s order dated April 23, 2018 was pending before the NCLAT, JSW revised its 
earlier bid and, thereafter, continued to revise its bid, which was also challenged by TSL before 
the NCLAT (along with actions of the CoC in connection with the same).

The issues for consideration before the NCLAT were whether the NCLT/CoC could provide 
multiple opportunities to resolution applicants to revise their respective resolution plans and if 
the CoC was authorized to entertain fresh or revised resolution plans without exhausting avail-
able bids. The NCLAT relied upon the judgment in the Binani Industries case and confirmed 
that prior to the voting on resolution plans placed before the CoC, the CoC can call for and con-
sider the ‘improved financial offer(s)’ in order to ensure value maximization and within the IBC 
timelines it was open for the CoC to grant multiple opportunities to the resolution applications 
to revise their respective financial offers.

The NCLAT also held that the appeal filed by TSL was premature in absence of any final deci-
sion taken by the NCLT as to the approval of the resolution plan. The NCLAT took note of the ap-
proval of the resolution plan of JSW by the CoC during the pendency of the appeal and directed 
that proceedings could be initiated before the NCLT for approval of the same. Subsequently, the 
resolution professional has filed an application before the NCLT for approval of the resolution 
plan of JSW, which is currently pending.

 10 Dharani Sugars and Chemicals Limited v. Union Of India, Transferred Case (Civil) No. 66 of 2018 in Transfer 
Petition (Civil) No. 1399 of 2018.
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因为此类财务债权人也是 IBC 第 7 条下作为 ' 公司担保人 ' 的 ' 财务债权人 '。

Dharani Sugars and Chemicals Limited v. Union of India, 转发案件 ( 民事 )2018 年第 66 号，转发申请 ( 民事 )2018 年第 1399 号。10 

在 Dharani Sugars and Chemicals Limited v. Union of India10 一案中，最高法院处

理了多个挑战 RBI 于 2018 年 2 月 12 日发布通告 ('RBI 通告 ') 宪法有效性的申诉。最高法院废止

了 RBI 通告，宣布其为越权。

就 RBI 在 1949 年度银行监管法案 ('BR 法案 ') 第 35AA 款下发布 RBI 通告的权限范畴，最

高法院裁决

在满足下列两个条件的情况下，RBI 可以指令银行机构发起破产清算程序，也就是：(i) 如果

中央政府授权这样作；(ii) 指令和特定违约相关。第 35AA 款，就其必然含义而言，禁止 RBI 以第

35AA 款列出的方式以外的任何方式行使该权限。在 BR 法案第 35AA 款实施之前，RBI 可以根据

BR 法案第 21 条和第 35A 款发布指令启动 IBC 下的破产清算程序；在第 35AA 款实施之后，它

就只能在第 35AA 款的范围之内行使该权限。

就 BR 法案第 35AB 款的范畴而言，最高法院解读第 35AB 款的 ' 不影响 ' 词组的意思是说明

一个一般权力，而非限制性界定此类一般权力。因此，在第 35AB 款下发布指令的权限是第 35A

款下权限之外另加的。此外，第 35AB 款并非不影响第 35AA 款所包含的规定，因此，第 35AB 款 ( 和

第 35A 款一起理解 ) 下的权力应和第 35AA 款下授予的权力分开行使。最高法院裁决 BR 法案第

35A,35AA,35AB 款的体系如下列：

最高法院的观点是所有根据 RBI 通告发起的行动，包括引发 IBC 程序的行动，都和这个 RBI

通告一起失效。由此，所有仅仅由于 RBI 通告运作而在 IBC 第 7 条下债务人被财务债权人进行清

盘的案例都被宣告为不具备效力。

第 35AA 款是发布指令发起 IBC 下破产清算程序的唯一权力来源；

就对承压资产发布非 IBC 下承压资产清盘的指令而言，这类权力属于第 35AB

款 ( 和第 35A 款一起理解 ) 的范畴。

i. 

ii.

NCLAT 在 其 2019 年 2 月 4 日 的 裁 决 中， 驳 回 Tata Steel Limited('TSL') 针 对 Liberty 

House Pte.Ltd.('Liberty') 的上诉。TSL 对国家公司法法院主庭 ('NCLT') 于 2018 年 4 月 23 日的

裁决发出抗辩，在该裁决中，Bhushan Power & Steel Limited('BPSL') 的债权人委员会 ('CoC')

被命令在清算方案提交日截止后考虑 Liberty 提交的清算方案。在 BPSL 的 CIRP 内，TSL 和

JSW Steel Limited('JSW') 都在限定时间内提交了各自由清算专业人士提供的投标。在 TSL 就

NCLT 在 2018 年 4 月 23 日的裁决所提出的上诉仍在 NCLAT 待决时，JSW 修改了其早些时候

的标书，而且在之后继续修改其标书；TSL 也在 NCLAT 挑战此事 ( 和于此相关的 CoC 行动一起 )。

  NCLAT 需要考虑的事项包括是否 NCLT/CoC 可以为清算申请方提供多次机会修改其清算计

划，以及是否 CoC 有权在没有穷尽其可使用的投标之前就考虑新的或修订过的清盘方案。NCLAT

依据在 Binani Industries 案例中的裁决，确认在对提交给 CoC 的清算计划进行投票前，CoC 可

以吁请和考虑 ' 改进的金融报价 ' 以确保价值最大化并且在 IBC 时间表限制内 CoC 可以给清算申请

方多次修改其相应金融报价的机会。

  NCLAT 也裁决，TSL 提交的上诉在 NCLT 就清算计划的批准尚未作出任何最终裁决前是不

成熟的。NLCAT 注意到了 CoC 在上诉待决期通过了 JSW 的清算计划，并命令可以为此计划批准

在 NCLT 发起诉讼程序。随后，清算专业人士在 NCLT 提交对批准 JSW 清算方案的申请，此申

请目前处于待决状态。
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of shareholders (as the case may be) to authorize the buyback of shares and the date on which 
the payment of consideration to shareholders who have accepted the buyback offer is made. 
Regulation 24(i)(b) of the Buyback Regulations provides that a company must not issue any 
shares or other specified securities including by way of bonus till the date of expiry of ‘buyback 
period’. Specified securities under the Buyback Regulations also include ESOPs. Regulation 
18(1) of the SBEB Regulations provides that the minimum vesting period for employee stock 
options will be one year.

With respect to the first query, SEBI noted that the company is not prohibited from issuing 
Grant Letters to the employees during the buyback period but the ESOPs would convert or vest 
only after expiry of the buyback period and subject to Regulation 18(1) of the SBEB Regula-
tions (which provides that in case of ESOPs, there should be a minimum vesting period of one 
year). With respect to the second query, SEBI noted that the minimum vesting period of one 
year would be computed from the date of the Grant Letters. Further, with respect to the third 
query, SEBI noted that with respect to equity shares which are to be transferred by the Infosys 
Employee Benefits Trust to the employees pursuant to exercise of ESOPs granted during the 
‘buyback period’, the minimum vesting period of one year should be computed from the date 
of grant of such ESOPs.

❖❖ SEBI on December 31, 2018 has issued key amendments to the SEBI (Prohibition of Insider 
Trading) Regulations, 2015 with effect from April 1, 2019. Please refer to our Client Alert dated 
April 8, 2019 available at https://www.azbpartners.com/bank/amendments-to-sebi-prohibi-
tion-of-insider-trading-regulations-2015-key-highlights, for more details.

Banking and Finance

❖❖ RBI has, on March 15, 2019, issued the RBI (Prevention of Market Abuse) Directions, 2019 
(‘PMA Directions’), to all persons dealing in securities, money market instruments, foreign ex-
change instruments, derivatives or other instruments of similar nature as RBI may specify from 
time to time, with a view to prevent market abuse. The PMA Directions have come into force on 
March 15, 2019. The key features of the PMA Directions are as follows:
 i. Market manipulation: The PMA Directions stipulate that persons transacting or 

facilitating a transaction in the markets for financial instruments (‘Market Par-
ticipants’) will not: (i) engage in any transaction or any act of omission or com-
mission which may result in, or seek to convey, a false or misleading impression as 
to the price of, or supply of, or demand for, a financial instrument, carried out with 
the intention of making an undue financial gain or any other material benefit. This 
includes any transaction or action which may result in, or is intended to result in, 
an artificial price of a financial instrument; and/or (ii) undertake transactions on 
an electronic trading platform which may disrupt or delay its functioning.

 ii. Benchmark manipulation: Market Participants will not undertake and/or initiate 
any action with the intention of manipulating the calculation and/or influencing a 
benchmark rate or a reference rate.

 iii. Misuse of information: Market Participants will not: (i) use any non-public price-
sensitive information (i.e., information which is not publicly available, and which 
may affect the price of a financial instrument if made publicly available) for any 
material benefit to itself or to others; (ii) use any price sensitive customer infor-
mation (i.e., information pertaining to transactions or potential transactions of 
a customer which is not publicly available, and which may affect the price of any 
financial instrument if made publicly available) for any transaction on their own 
account in a manner which adversely affects the outcome for the customer; and 
(iii) intentionally (i.e., without exercising due diligence as to the veracity of the in-
formation) create or transmit false or inaccurate information or withhold timely 
information which is required to be reported or made public, which influences or 
is likely to influence the price of any financial instrument.

 iv. Monitoring, compliance and reports: Market Participants must report any in-
stance of market abuse or attempted market abuse detected by them to RBI 
promptly and must provide any data and/or information as may be required by 
RBI in this regard.

 v. Regulatory action for market abuse: Market Participants committing market 
abuse will be liable to be denied market access in one or more instruments for a 
period which may not exceed one month at a time. All instances of such action will 
be made public by RBI.

❖❖ Amendments to SEBI 
(Prohibition of Insider 
Trading) Regulations, 2015

❖❖ RBI (Prevention of Market 
Abuse) Directions, 2019
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❖ ❖SC, in its decision dated March 11, 2019 in Icomm Tele Limited v. Punjab State Water Sup-
ply & Sewerage Board5, had to judge the validity of an arbitration clause that provided for a de-
posit of 10% of the claim amount in a scheduled bank in the name of the arbitrator, as a condi-
tion for initiation of arbitration by a claimant, prescribed in tender documents of a State entity.

SC held that deterring a party from invoking the arbitration process by a pre-deposit of 
10% would discourage arbitration, contrary to the object of de-clogging the courts, and would 
render the arbitral process ineffective and expensive. Accordingly, the impugned clause was 
held to be violative of Article 14 of the Constitution and was struck down to such extent. SC has 
also reiterated that terms of an invitation to tender are not open to judicial scrutiny, as they are 
in the realm of contract, unless they are arbitrary, discriminatory or actuated by malice.

❖ ❖SC, in its decision dated March 29, 2019 in Union of India v. Parmar Construction Compa-
ny6, has held that with respect to appointment of an independent arbitrator under Section 11(6) 
of the Arbitration and Conciliation Act, 1996 (‘A&C Act’), there should be emphasis to act on the 
agreed terms and to first resort to the procedure in the arbitration agreement, which should be 
given effect to as closely as possible. Therefore, an independent arbitrator should be appointed 
by the Court under Section 11(6) of the A&C Act after the remedies provided for in the agree-
ment had been exhausted. The SC also held that the Arbitration and Conciliation (Amendment 
Act), 2015, which came into force on October 23, 2015, would not apply to arbitral proceedings 
which had commenced (in accordance with Section 21 of the A&C Act) before the coming into 
force of such amendment, unless the parties had otherwise agreed.

❖ ❖The Delhi High Court in its decision dated January 29, 2019 in Union of India v. Khaitan 
Holdings (Mauritius) Limited7 has refused to grant an anti-Bilateral Investment Treaty (‘BIT’) 
arbitration injunction to restrain Khaitan Holdings (Mauritius) Limited from relying upon the 
arbitration provision in the BIT agreement entered into between India and Mauritius. It was 
held that: (i) the A&C Act, would not apply to BIT arbitrations as they were not commercial ar-
bitrations and therefore, the provisions of the Code of Civil Procedure, 1908 would apply; (ii) 
while the Indian Courts did have jurisdiction to grant anti-BIT arbitration injunctions, such 
injunctions would only be granted in very rare circumstances given that it is a principle of pub-
lic policy that the Government has to honour its commitments; and (iii) an arbitral tribunal 
constituted under a BIT is competent to decide its own jurisdiction.

❖ ❖The Bombay High Court in its decision dated March 27, 2019 in Edelweiss Financial Ser-
vices Limited v. Percept Finserve Private Limited8 has set aside an arbitral award which had 
held that a put option provided to Edelweiss Financial Services Limited was void and unen-
forceable. The arbitral award held that such put option was a forward contract and in any event 
a derivative contract under the Securities Contracts (Regulation) Act, 1956 (‘SCRA’) and there-
fore illegal under the notifications issued under Section 16 and also contrary to Section 18A of 
the SCRA. The Bombay High Court set aside the arbitral award on the ground of ‘patent illegal-
ity’ and held that such a put option is enforceable as the contract of sale comes into existence 
only after the exercise of such option. Therefore, such an option is neither a forward contract 
nor a derivative contract under Section 2(ac) of the SCRA. The Court further held that even as-
suming the option is a derivative, its illegality must not be borne from Section 18A of the SCRA–
which only positively provides for legality and validity of contracts in derivative. The Court has 
also ruled that cross objections filed by a respondent in a petition under Section 34 of the A&C 
Act are not maintainable since the provisions of Civil Procedure Code, 1908 are not applicable 
to proceedings under Section 34 as the A&C Act is a code in itself and Section 34 does not make 
any provision for filing of cross objections.

❖ ❖The National Company Law Appellate Tribunal (‘NCLAT’), in its decision dated January 8, 
2019, in Ferro Alloys Corporation Limited v. Rural Electrification Limited9, has reasoned that 
the Insolvency and Bankruptcy Code, 2016 (‘IBC’) does not exclusively prescribe any inter-se 
rights, obligations and liabilities of a guarantor qua a financial creditor. Thus, the NCLAT has 
held that, in the absence of any express provisions to this effect, the same will have to be no-
ticed from the provisions of the Indian Contract Act, 1872 and therefore it is not necessary to 
initiate Corporate Insolvency Resolution Process (‘CIRP’) under the IBC against the ‘Principal 
Borrower’ before initiating it against the ‘Corporate Guarantors’. Without initiating any CIRP 
against the ‘Principal Borrower’, it is open to the financial creditor to initiate CIRP against the 

 5 Icomm Tele Limited v. Punjab State Water Supply & Sewerage Board, Civil Appeal No. 2713 of 2019 (arising out of 
SLP (Civil) No. 3307 of 2018).

 6 Union of India v. Parmar Construction Company, Civil Appeal No(s). 3303 of 2019 (arising out of SLP(C) No(s). 6312 
of 2018).

 7 Union of India v. Khaitan Holdings (Mauritius) Limited, CS (OS) 46 of 2019.
 8 Edelweiss Financial Services Limited v. Percept Finserve Private Limited, Arbitration Petition No. 220 of 2014.
 9 Ferro Alloys Corporation Limited v. Rural Electrification Limited, Company Appeal (AT) (Insolvency) No. 92 of 2017.
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排名第一
RSG 印度最佳 40 家律所排名 ,2017

年度客户服务最佳律师事务所
Chambers Asia-Pacific Awards, 2017

最佳印度律师事务所
International Legal Alliance Summit Awards, 2017
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v
vc Circle, 2018, 2017, 2016 & 2015 において 

Law Firm of the Year を受賞

v
India Business Law Journal, 2018 & 2017 において 

Law Firm of the Year | Best Overall Law Firm of the Year を受賞

v
Corporate usa Today – Law Awards 2018 において 

Best Law Firm of the Year – India を受賞

v

alb se Asia Law Awards, 2018 において 
India Deal Firm of the Year を受賞

v
AsiaLaw Profiles, 2018 の 

Outstanding Law Firm of the Year, India | Corporate and Mergers & Acquisitions において
Highly Recommended Law Firm of the Year を受賞

v
Thomson Reuters’ Emerging Markets m&a Legal Rankings, q1 2018 の 

Indian m&a Announced Deals League Table by Value and Volume において
１位を受賞 

Indian m&a Completed Deals League Table by Value and Volume において
１位を受賞

v
Bloomberg’s Global m&a, Legal Rankings, q1 2018 の 

Indian m&a Announced Deals League Table by Deal Value and Deal Count において
１位を受賞

v
Mergermarket’s Global and Regional m&a, League Tables of Legal Advisors, q1 2018 の 

Indian in the m&a Rankings by Deal Value and Deal Count において
１位を受賞

v 
Mergermarket’s Global and Regional m&a, Legal Rankings, q1 2018 の 

India and Asia (excl. Australasia & Japan) in the m&a Announced Deals League Table  
by Deal Value and Deal Count において

１位を受賞 
v

Venture Intelligence League Tables of Legal Advisors, 2017  の 
pe and m&a Rankings by Deal Count and Deal Value において

 １位を受賞 
v

Chambers Asia-Pacific Awards, 2017 において
Client Service Law Firm of the Year を受賞

v
International Legal Alliance Summit Awards, 2017 において 

Best Indian Law Firm を受賞

v
rsg Top 40 Indian Law Firms Ranking, 2017 において 

１位を受賞賞	
v

Legal Era Awards, 2016 において 
Best National Corporate Law Firm | Best Overall National Law Firm of the Year を受賞

v
Corporate intl, 2016 において 

m&a Law Firm of the Year を受賞

より詳しい情報や法律に関する最新情報については下記をご覧ください：........................................................
https://www.azbpartners.com/knowledge-bank
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